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Presidential Documents

Title 3—

The President

Proclamation 9056 of November 8, 2013

World Freedom Day, 2013

By the President of the United States of America

A Proclamation

On November 9, 1989, Germans from East and West united to bring down
the Berlin Wall, marking the arrival of a new age. A symbol of oppression
crumbled under the force of popular will. A people transitioned from the
pain of division to the joy of reunification. And all over Europe, corrupt
dictatorships gave way to new democracies. On World Freedom Day, we
remember that for all the raw power of authoritarian regimes, it is ultimately
citizens who decide whether to be defined by a wall or whether to tear
it down.

Twenty-four years ago, the United States stood alongside people who de-
manded their basic liberties and nations that reclaimed the right to set
their own course. The democracies that emerged are now some of America’s
strongest allies, united around the ideals of freedom and equality. These
alliances are the foundation of our global security and the engine of our
global economy.

As we commemorate the fall of the Berlin Wall, we recognize that the
fight for human dignity goes on. Decades after the fall of the Iron Curtain,
the United States continues to march with those who are reaching for
freedom around the world. Today, let us remember that our fates and fortunes
are linked as never before; when one nation takes a step toward liberty,
all of us are a little more free. Let us offer our support to all those still
struggling to throw off the weight of oppression and embrace a brighter
day.

NOW, THEREFORE, I, BARACK OBAMA, President of the United States
of America, by virtue of the authority vested in me by the Constitution
and the laws of the United States, do hereby proclaim November 9, 2013,
as World Freedom Day. I call upon the people of the United States to
observe this day with appropriate ceremonies and activities, reaffirming
our dedication to freedom and democracy.
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IN WITNESS WHEREOF, I have hereunto set my hand this eighth day
of November, in the year of our Lord two thousand thirteen, and of the
Independence of the United States of America the two hundred and thirty-
eighth.

[FR Doc. 2013-27377
Filed 11-13-13; 8:45 am]
Billing code 3295-F4
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DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

9 CFR Part 94

[Docket No. APHIS-2008-0085]

RIN 0579-AD17

Importation of Ovine Meat From
Uruguay

AGENCY: Animal and Plant Health
Inspection Service, USDA.
ACTION: Final rule.

SUMMARY: We are amending the
regulations governing the importation of
certain animals, meat, and other animal
products to allow, under certain
conditions, the importation of fresh
(chilled or frozen) ovine meat from
Uruguay. A risk assessment that we
have prepared indicates that fresh
(chilled or frozen) ovine meat can safely
be imported from Uruguay under these
conditions. This action will allow the
importation of fresh ovine meat from
Uruguay into the United States while
continuing to protect the United States
against the introduction of foot-and-
mouth disease.

DATES: Effective Date: November 29,
2013.

FOR FURTHER INFORMATION CONTACT: Dr.
Silvia Kreindel, Senior Staff
Veterinarian, Regionalization Evaluation
Services Staff, VS, APHIS, 4700 River
Road Unit 38, Riverdale, MD 20737—
1231; (301) 851-3313.

SUPPLEMENTARY INFORMATION:

Background

Under the Animal Health Protection
Act (AHPA, 7 U.S.C. 8301 et seq.), the
Secretary of Agriculture may prohibit or
restrict the importation of any animal or
article if the Secretary determines that
the prohibition or restriction is
necessary to prevent the introduction

into or dissemination within the United
States of any pest or disease of livestock.

Pursuant to this Act, the Animal and
Plant Health Inspection Service (APHIS)
of the United States Department of
Agriculture (USDA) regulates the
importation of animals and animal
products into the United States to guard
against the introduction of animal
diseases not currently present or
prevalent in this country. The
regulations in 9 CFR part 94 (referred to
below as the regulations) prohibit or
restrict the importation of specified
animals and animal products to prevent
the introduction into the United States
of various animal diseases, including
rinderpest and foot-and-mouth disease
(FMD). These are dangerous and
destructive communicable diseases of
ruminants and swine.

Section 94.1 of the regulations
contains criteria for APHIS recognition
of foreign regions as free of rinderpest
and FMD. Section 94.11 restricts the
importation of ruminants and swine and
their meat and certain other products
from regions that are declared free of
rinderpest and FMD but that
nonetheless present a disease risk
because of the regions’ proximity to or
trading relationships with regions
affected with rinderpest or FMD.
Regions APHIS has declared free of
FMD and/or rinderpest, and regions
declared free of FMD and rinderpest
that are subject to the restrictions in
§94.11, are listed on the APHIS Web
site at http://www.aphis.usda.gov/
import export/animals/animal disease
status.shtml.

Because vaccination for FMD may not
provide complete protection to
livestock, and because it can be difficult
to quickly detect FMD in animals
vaccinated for FMD, APHIS does not
recognize regions that vaccinate animals
for FMD as free of the disease. Uruguay
vaccinates cattle for FMD. Therefore,
although Uruguay has not had a case of
FMD since 2001, APHIS does not
recognize Uruguay as a region free of
FMD. Based on a final rule effective and
published in the Federal Register on
May 29, 2003 (68 FR 31940-31949,
Docket No. 02—-109-3), however, APHIS
allows the importation of fresh (chilled
or frozen) beef from Uruguay under
certain conditions that mitigate the FMD
risks associated with this product. The
conditions are set out in § 94.22 of the
regulations.

In a proposed rule® published in the
Federal Register on February 24, 2011
(76 FR 10266-10269, Docket No.
APHIS-2008-0085), we proposed to
also allow the importation of fresh ovine
(sheep) meat from Uruguay under
conditions identical to those currently
required for the importation of fresh
beef, except for one change noted below.
The proposed conditions were as
follows:

e The meat is from animals that have
been born, raised, and slaughtered in
Uruguay.

o If FMD is detected anywhere in
Uruguay, the export of beef and ovine
meat from all of Uruguay to the United
States is prohibited until at least 12
months have elapsed since the
depopulation, cleaning, and disinfection
of the last infected premises. [The
current requirement for fresh beef is that
FMD has not been diagnosed in
Uruguay within the previous 12
months.]

e The meat came from animals that
originated from premises where FMD
has not been present during the lifetime
of any animals slaughtered for the
export of meat to the United States.

e The meat came from animals that
were moved directly from the premises
of origin to the slaughtering
establishment without any contact with
other animals.

¢ The meat came from animals that
received ante-mortem and post-mortem
veterinary inspections, paying particular
attention to the head and feet, at the
slaughtering establishment, with no
evidence found of vesicular disease.

e The meat consists only of parts of
the animal’s carcass that are, by
standard practice, placed in a chiller for
maturation after slaughter. No part of
the animal’s heads, feet, hooves, or
internal organs may be exported (and for
bovines, the hump is also excluded).

e All bone and visually identifiable
blood clots and lymphoid tissue have
been removed from the meat.

¢ The meat has not been in contact
with meat from regions other than those
APHIS recognizes as free of FMD.

e The meat came from carcasses that
were allowed to maturate at 40 to 50 °F
(4 to 10 °C) for a minimum of 36 hours
after slaughter and that reached a pH of
5.8 or less in the loin muscle at the end

1To view the proposed rule and the comments
we received, go to http://www.regulations.gov/
#!docketDetail;D=APHIS-2008-0085.
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of the maturation period. Measurements
for pH must be taken at the middle of
both longissimus dorsi muscles. Any
carcass in which the pH does not reach
5.8 or less may be allowed to maturate
an additional 24 hours and be retested,
and, if the carcass still has not reached
a pH of 5.8 or less after 60 hours, the
meat from the carcass may not be
exported to the United States.

e An authorized veterinary official of
the Government of Uruguay certifies on
the foreign meat inspection certificate
that the above conditions have been
met.

e The establishment in which the
animals are slaughtered allows periodic
on-site evaluation and subsequent
inspection of its facilities, records, and
operations by an APHIS representative.

We solicited comments concerning
the proposed rule for 60 days ending
April 25, 2011. We received 10
comments by that date. They were from
organizations representing Uruguayan
meat packers, meat exporters, and sheep
producers; Uruguay’s Ministry of
Livestock, Agriculture, and Fisheries
(MGAP); organizations representing
meat importers within the United States
and the U.S. sheep industry; and several
private citizens.

Four of the commenters supported the
rule as written. Two commenters
objected to the proposal. The remaining
commenters favored the importation of
fresh (chilled or frozen) ovine meat from
Uruguay but requested clarifications or
modifications to the rule or its
supporting documents. The issues
raised by commenters are discussed
below, by topic.

The Risk Assessment

One commenter requested that we
reexamine our risk assessment that we
prepared regarding the importation of
fresh (chilled or frozen) ovine meat from
Uruguay. The same commenter and one
other requested that we conduct an
additional site visit. They expressed
concern that changes may have occurred
in Uruguay'’s risk factors for FMD and in
Uruguay'’s ability to prevent and
mitigate FMD risk since we completed
the risk assessment. Neither commenter
mentioned any specific changes that
should be investigated. One commenter
also urged APHIS to specify a schedule
requiring follow-up and ongoing
reporting from Uruguay on FMD risk
and the implementation of risk
mitigation measures.

We have reevaluated the information
in the assessment and have determined
that it still provides an appropriate basis
for our conclusion that the FMD risk
from importing fresh (chilled or frozen)
maturated and deboned ovine meat from

Uruguay is low and that such meat may
be safely imported into the United
States. Based on our review of the
assessment, we do not think an
additional site visit is warranted prior to
finalizing the proposed rule.

Regarding the need for ongoing
reporting from Uruguay, as part of the
implementation of this final rule, we
will require MGAP to submit an
operational workplan, subject to APHIS’
approval, that details activities that
MGAP will carry out to meet the
requirements of the regulations.
Additionally, paragraph (k) of § 94.22
requires the establishment in Uruguay
in which the bovines and sheep are
slaughtered to allow an APHIS
representative to make periodic on-site
evaluations and subsequent inspections
of its facilities, records, and operations.
MGAP’s operational workplan will have
to specifically authorize the on-site
evaluations and inspections of facilities,
records, and operations. APHIS
regulations in 9 CFR part 92 also
address the potential need for APHIS to
obtain additional information from a
region after APHIS has granted the
region animal health status. In
particular, under § 92.2(g), a region may
be required to submit additional
information pertaining to animal health
status or allow APHIS to conduct
additional information collection
activities in order for that region to
maintain its animal health status. We
believe these provisions, collectively,
will enable APHIS to satisfactorily
monitor the fresh meat import program.

Prohibitions on the Importation of Meat
Following an FMD Outbreak

One commenter stated that the
proposed prohibition on the export of
fresh beef or ovine meat to the United
States until 12 months after
depopulation, cleaning, and disinfection
of the last premises involved in an FMD
outbreak does not merely clarify
existing policy, as APHIS stated in its
proposed rule. Rather, since the current
requirement for fresh beef from Uruguay
is 12 months following the last
diagnosis of FMD, the proposed change
would impose new, more stringent
requirements for the importation of beef
from Uruguay. The commenter also
stated that, to be consistent with
standards of the World Organization for
Animal Health (OIE) and the principle
of regionalization, the prohibition on
exports should be limited to 6 months
and apply only to exports from
restricted zones for FMD that would be
established by MGAP in response to a
limited outbreak in Uruguay, rather than
to exports from anywhere in the
country.

FMD is a significant disease of
livestock, and its introduction into the
United States could have a lasting
deleterious effect on the U.S.
agricultural economy. In regions that
vaccinate animals for FMD, it can be
difficult to detect the disease, and
APHIS believes that sufficient time must
pass to ensure that ruminant products
exported from the region will not be a
vector of the FMD virus. Depopulation,
cleaning, and disinfection of infected
premises are standard practices in
stamping out FMD. After considering
this comment, though, we have decided
that there is no need to build this
language into the rule. If a country
experiences an outbreak of FMD and
there is no diagnosis of the disease in a
12-month period following the last case,
APHIS considers this to be sufficient
reason to conclude that the disease did
not spread. Therefore, we will leave the
provision as it is currently worded in
the provisions for fresh beef: Foot-and-
mouth disease has not been diagnosed
in Uruguay within the previous 12
months.

Consistent with the OIE principle of
regionalization, APHIS regulations in 9
CFR part 92 explain how a country may
request APHIS recognition of regions
within its borders. In requesting to
export fresh (chilled or frozen) ovine
meat to the United States, Uruguay did
not ask APHIS to recognize restricted
zones as regions in the event of an FMD
outbreak, or provide sufficient
information for us to evaluate the risk of
disease spread from such zones in order
to allow for regionalization at that level.

The Maturation Process

One commenter questioned the need
for a minimum 36-hour maturation
period. Noting that the key indicator for
ensuring deactivation of the FMD virus
is a pH of 6.0 or lower, the commenter
stated that if a pH of 5.8 is reached
within 24 hours, then the virus will be
deactivated and there is no need for an
additional holding period. The
commenter stated that the 36-hour
holding period creates logistical
problems for the packinghouses, which
must hold carcasses in chillers, and is
inconsistent with the requirements of
other countries that apply a pH
requirement of either 5.8 or 6.0, with a
required holding period of 24 hours, for
the export of Uruguayan meat to their
markets. The commenter urged to
require a minimum holding period of 24
hours.

We agree with the commenter that the
acidification necessary to inactivate the
FMD virus can be achieved within 24
hours and are modifying § 94.22(i) in
this final rule accordingly. Twenty-four
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hours will be the minimum time
required for maturation. If the required
pH is not achieved during 24 hours, the
meat may continue to maturate for up to
an additional 24 hours (48 hours total).
Any meat that has not achieved the
required pH level in that amount of time
may not be exported to the United
States.

We have also determined that a pH
lower than 6.0 in the longissimus dorsi,
in conjunction with other conditions
included in this final rule, is a good
indicator of FMD virus inactivation. Our
review of the literature revealed that
acidification at that level is sufficient to
inactivate FMD virus in muscle tissue of
viremic cattle. Furthermore, over 30
years of epidemiological data show that
there is no evidence that importation of
fresh beef that reached a pH of less than
6.0 under conditions that are already
incorporated into the regulations and
that are analogous to those contained in
this final rule (e.g., antemortem and
postmortem inspection, lymph node
removal, deboning, and maturation)
have been associated with outbreaks of
FMD. Therefore, in § 94.22(i) of this
final rule, the meat will be required to
reach a pH of less than 6.0, rather than
5.8 or less, as we had originally
proposed.

Removal of Bones

One commenter stated that there is no
basis for limiting approval for export of
ovine meat to boneless products because
there has been no evidence of FMD in
sheep in Uruguay since the country
requested access for fresh beef exports
in 2003.

We proposed to require that all bone,
as well as visually identifiable blood
clots and lymphoid tissue, be removed
from fresh ovine meat prior to export to
the United States from Uruguay. The
same requirement has been in place for
fresh beef exported from Uruguay.

As we noted in both our risk
assessment and in the proposed rule,
although the last case of FMD in
Uruguay was in 2001, FMD is endemic
in areas of South America surrounding
Uruguay, and there is, accordingly, a
risk that FMD will be reintroduced into
the country. Uruguay vaccinates cattle
for FMD in recognition of that risk. Each
of the conditions we proposed,
including this one, addresses a critical
point in the pre-export process, from
selection of an animal for slaughter to
carcass processing and maturation,
where FMD risk can be mitigated. The
conditions were selected based on
known modes of transmission and
physical characteristics of the FMD
virus. Maturation of the meat addresses
the risk, however small, of FMD virus

being present in the animal at slaughter.
The removal of bones and visually
identifiable blood clots and lymphoid
tissue is necessary because any FMD
virus these parts might potentially
harbor may not be inactivated by the
maturation process.

Certification by Veterinary Officials in
Uruguay

One commenter expressed concern
about our proposed requirement that an
authorized veterinary official of the
Government of Uruguay certify that all
conditions for the importation of beef
and ovine meat have been met. The
commenter stated that veterinary
officials could be bribed or otherwise
induced to falsely certify meat as
meeting the conditions for importation,
which could pose a risk of introducing
FMD into the United States.

As explained in response to another
comment, APHIS will be monitoring the
fresh meat export program. If we
determine that inspection certificates
are being deliberately falsified, we may
take measures pursuant to our authority
under the AHPA to ensure that beef or
ovine meat from Uruguay does not
present a risk of introducing FMD into
the United States. Such measures may
include prohibiting the importation of
fresh beef and ovine meat from
Uruguay.

Labeling of Ovine Meat

One commenter asked whether ovine
meat imported as proposed would be
labeled and marketed in the United
States as “fresh.” The commenter stated
that, because the product would have
been chilled or frozen, it would not
meet the average U.S. consumer’s
definition of “fresh” and should not be
marketed as such. The commenter also
asked whether ovine meat imported
from Uruguay into the United States
would be subject to country-of-origin
labeling.

As used in the regulations, the term
“fresh” simply means that the meat is
imported without having been cooked
or cured as otherwise required of beef or
ovine meat from regions not recognized
as free of FMD. APHIS does not regulate
the marketing of meat in the United
States. Regarding country-of-origin
labeling, the Country of Origin Labeling
(COQL) law requires retailers to notify
their customers of the country of origin
for all commodities covered under this
law. Muscle cuts of beef and lamb, as
well as ground beef and ground lamb,
are covered. The COOL law is enforced
by USDA’s Agricultural Marketing
Service and Food Safety and Inspection
Service. The COOL law is not related to
animal health, but rather, is a consumer

information program, and thus has no
bearing on this rulemaking.

Goat Meat

One commenter expressed concern
that inspectors may not know the
difference between a goat kid carcass
and a lamb kid carcass.

Establishments in Uruguay that
prepare ovine meat for export slaughter
the sheep. Live sheep are easily
distinguishable from live goats. It is
unlikely that a facility would slaughter
a goat and present its meat as ovine
meat. As discussed previously, APHIS
will be monitoring the fresh meat export
program, including through on-site
evaluations and inspections of facilities,
records, and operations.

Chronic Wasting Disease

One commenter objected to the lack of
inspection for chronic wasting disease.

Chronic wasting disease (CWD) is a
transmissible spongiform
encephalopathy of cervids (members of
Cervidae, the deer family). Species
known to be susceptible to CWD via
natural routes of transmission include
Rocky Mountain elk, mule deer, white-
tailed deer, black-tailed deer, and
moose. There is no evidence that CWD
is transmissible under natural
conditions to any other ruminant
species, including cattle and sheep, and,
therefore, no need for any CWD-related
safeguards.

Miscellaneous

We have made minor editorial
changes to the regulatory text in § 94.22
for clarity. These include replacing
“and” with “or” in the following
phrases: “beef and ovine meat,”
“bovines and sheep,” and “bovine parts
and ovine parts,” and changing
“infected premises” to “affected
premises.”

Therefore, for the reasons given in the
proposed rule and in this document, we
are adopting the proposed rule as a final
rule, with the changes discussed in this
document.

Effective Date

This is a substantive rule that relieves
restrictions and, pursuant to the
provisions of 5 U.S.C. 553, may be made
effective less than 30 days after
publication in the Federal Register.
This rule will allow the importation of
fresh ovine meat from Uruguay into the
United States under conditions that will
continue to protect the United States
against the introduction of FMD. We
have determined that approximately 2
weeks are needed to ensure that APHIS
and Department of Homeland Security,
Bureau of Customs and Border
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Protection, personnel at ports of entry
receive official notice of this change in
the regulations. Therefore, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that this rule should be
effective 15 days after publication in the
Federal Register.

Executive Order 12866 and the
Regulatory Flexibility Act

This final rule has been determined to
be not significant for the purposes of
Executive Order 12866 and, therefore,
has not been reviewed by the Office of
Management and Budget.

In accordance with the Regulatory
Flexibility Act, we have analyzed the
potential economic effects of this action
on small entities. The analysis is
summarized below. Copies of the full
analysis are available on the
Regulations.gov Web site (see footnote 1
in this document for a link to
Regulations.gov) or by contacting the
person listed under FOR FURTHER
INFORMATION CONTACT.

This rule will allow the importation
of fresh (chilled or frozen) lamb and
mutton from Uruguay under certain
conditions. U.S. entities potentially
affected by the rule would be sheep
farmers and establishments primarily
engaged in processing meat and meat
products from purchased meat, most of
which are small entities under Small
Business Administration standards.

U.S. production of lamb and mutton
averaged 79,561 metric tons (MT) over
the 5 years, 2006—-2010. Over this same
period, imports averaged almost 75,100
MT (equivalent to about 94 percent of
U.S. production). Uruguay expects its
annual lamb and mutton exports to the
United States not to exceed 2,000 MT.
This quantity is equivalent to less than
3 percent of U.S. lamb and mutton
imports and less than 2 percent of U.S.
domestic supply of these commodities.
A percentage of the imports from
Uruguay are likely to displace some of
the lamb and mutton imported from
existing foreign suppliers, further
dampening any possible effects for U.S.
businesses.

Under these circumstances, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that this action will not
have a significant economic impact on
a substantial number of small entities.

Executive Order 12988

This final rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. This rule: (1) Preempts
all State and local laws and regulations
that are inconsistent with this rule; (2)
has no retroactive effect; and (3) does

not require administrative proceedings
before parties may file suit in court
challenging this rule.

National Environmental Policy Act

An environmental assessment and
finding of no significant impact have
been prepared for this final rule. The
environmental assessment provides a
basis for the conclusion that the
importation of ovine meat from Uruguay
under the conditions specified in the
rule will not have a significant impact
on the quality of the human
environment. Based on the finding of no
significant impact, the Administrator of
the Animal and Plant Health Inspection
Service has determined that an
environmental impact statement need
not be prepared.

The environmental assessment and
finding of no significant impact were
prepared in accordance with: (1) The
National Environmental Policy Act of
1969 (NEPA), as amended (42 U.S.C.
4321 et seq.), (2) regulations of the
Council on Environmental Quality for
implementing the procedural provisions
of NEPA (40 CFR parts 1500-1508), (3)
USDA regulations implementing NEPA
(7 CFR part 1b), and (4) APHIS’ NEPA
Implementing Procedures (7 CFR part
372).

The environmental assessment and
finding of no significant impact may be
viewed on the Regulations.gov Web
site.2 Copies of the environmental
assessment and finding of no significant
impact are also available for public
inspection at USDA, room 1141, South
Building, 14th Street and Independence
Avenue SW., Washington, DC, between
8 a.m. and 4:30 p.m., Monday through
Friday, except holidays. Persons
wishing to inspect copies are requested
to call ahead on (202) 799-7039 to
facilitate entry into the reading room. In
addition, copies may be obtained by
writing to the individual listed under
FOR FURTHER INFORMATION CONTACT.

Paperwork Reduction Act

In accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.), the information collection or
recordkeeping requirements included in
this rule have been approved by the
Office of Management and Budget
(OMB) under OMB control number
0579-0372.

E-Government Act Compliance

The Animal and Plant Health
Inspection Service is committed to

2Go to http://www.regulations.gov/
#!docketDetail;D=APHIS-2008-0085. The
environmental assessment and finding of no
significant impact will appear in the resulting list
of documents.

compliance with the E-Government Act
to promote the use of the Internet and
other information technologies, to
provide increased opportunities for
citizen access to Government
information and services, and for other
purposes. For information pertinent to
E-Government Act compliance related
to this rule, please contact Mrs. Celeste
Sickles, APHIS’ Information Collection
Coordinator, at (301) 851—-2908.

List of Subjects in 9 CFR Part 94

Animal diseases, Imports, Livestock,
Meat and meat products, Milk, Poultry
and poultry products, Reporting and
recordkeeping requirements.

Accordingly, we are amending 9 CFR
part 94 as follows:

PART 94—RINDERPEST, FOOT-AND-
MOUTH DISEASE, NEWCASTLE
DISEASE, HIGHLY PATHOGENIC
AVIAN INFLUENZA, AFRICAN SWINE
FEVER, CLASSICAL SWINE FEVER,
SWINE VESICULAR DISEASE, AND
BOVINE SPONGIFORM
ENCEPHALOPATHY: PROHIBITED
AND RESTRICTED IMPORTATIONS

m 1. The authority citation for part 94
continues to read as follows:

Authority: 7 U.S.C. 450, 7701-7772, 7781—
7786, and 8301-8317; 21 U.S.C. 136 and
136a; 31 U.S.C. 9701; 7 CFR 2.22, 2.80, and
371.4.

m 2. Section 94.1 is amended by revising
paragraph (b)(4) and the introductory
text of paragraph (d) to read as follows:

§94.1 Regions where rinderpest or foot-
and-mouth disease exists; importations
prohibited.

* * * * *

(b) * *x %
(4) Except as provided in § 94.22 for
fresh (chilled or frozen) beef and ovine

meat from Uruguay.
* * * * *

(d) Except as otherwise provided in
this part, fresh (chilled or frozen) meat
of ruminants or swine raised and
slaughtered in a region free of foot-and-
mouth disease and rinderpest, as
designated in paragraph (a) of this
section, and fresh (chilled or frozen)
beef and ovine meat exported from
Uruguay in accordance with § 94.22,
which during shipment to the United
States enters a port or otherwise transits
a region where rinderpest or foot-and-
mouth disease exists, may be imported
provided that all of the following

conditions are met:
* * * * *

m 3. Section 94.22 is revised to read as
follows:
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§94.22 Restrictions on importation of beef
and ovine meat from Uruguay.

Notwithstanding any other provisions
of this part, fresh (chilled or frozen) beef
and ovine meat from Uruguay may be
exported to the United States under the
following conditions:

(a) The meat is beef or ovine meat
from animals that have been born,
raised, and slaughtered in Uruguay.

(b) Foot-and-mouth disease has not
been diagnosed in Uruguay within the
previous 12 months.

(c) The meat comes from bovines or
sheep that originate from premises
where foot-and-mouth disease has not
been present during the lifetime of any
bovines and sheep slaughtered for the
export of beef and ovine meat to the
United States.

(d) The meat comes from bovines or
sheep that were moved directly from the
premises of origin to the slaughtering
establishment without any contact with
other animals.

(e) The meat comes from bovines or
sheep that received ante-mortem and
post-mortem veterinary inspections,
paying particular attention to the head
and feet, at the slaughtering
establishment, with no evidence found
of vesicular disease.

(f) The meat consists only of bovine
parts or ovine parts that are, by standard
practice, part of the animal’s carcass
that is placed in a chiller for maturation
after slaughter. The bovine and ovine
parts that may not be imported include
all parts of the head, feet, hump, hooves,
and internal organs.

(g) All bone and visually identifiable
blood clots and lymphoid tissue have
been removed from the meat.

(h) The meat has not been in contact
with meat from regions other than those
listed as free of foot-and-mouth disease
and rinderpest under § 94.1(a).

(i) The meat comes from carcasses
that were allowed to maturate at 40 to
50 °F (4 to 10 °C) for a minimum of 24
hours after slaughter and that reached a
pH below 6.0 in the loin muscle at the
end of the maturation period.
Measurements for pH must be taken at
the middle of both longissimus dorsi
muscles. Any carcass in which the pH
does not reach less than 6.0 may be
allowed to maturate an additional 24
hours and be retested, and, if the carcass
still has not reached a pH of less than
6.0 after 48 hours, the meat from the
carcass may not be exported to the
United States.

(j) An authorized veterinary official of
the Government of Uruguay certifies on
the foreign meat inspection certificate
that the above conditions have been
met.

(k) The establishment in which the
bovines and sheep are slaughtered
allows periodic on-site evaluation and
subsequent inspection of its facilities,
records, and operations by an APHIS
representative.

(Approved by the Office of Management and
Budget under control number 0579-0372)

Done in Washington, DG, this 7th day of
November 2013.
Kevin Shea,

Administrator, Animal and Plant Health
Inspection Service.

[FR Doc. 2013-27285 Filed 11-13-13; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF ENERGY

10 CFR Part 430
[Docket Number EERE-2010-BT-PET-0047]
RIN 1904-AC57

Energy Conservation Program:
Request for Exclusion of 100 Watt R20
Short Incandescent Reflector Lamp
From Energy Conservation Standards

AGENCY: Office of Energy Efficiency and
Renewable Energy, Department of
Energy.

ACTION: Final rule.

SUMMARY: The Energy Policy and
Conservation Act of 1975 (EPCA), as
amended, prescribes energy
conservation standards for certain
commercial and industrial equipment
and various consumer products,
including incandescent reflector lamps
(IRLs). The U.S. Department of Energy
(DOE) received a petition from the
National Electrical Manufacturers
Association requesting the initiation of
a rulemaking to exclude from coverage
under EPCA standards a certain type of
IRL marketed for use in pool and spa
applications. Specifically, the lamp at
issue is a 100-watt R20 short (having a
maximum overall length of 3 and %s or
3.625 inches) IRL (“R20 short lamp”’).
DOE published this petition and a
request for comment in the Federal
Register on December 23, 2010. From its
evaluation of the petition and careful
consideration of the public comments,
DOE decided to grant the petition for
rulemaking. DOE published a request
for information in the Federal Register
on September 8, 2011, followed by a
notice of proposed rulemaking
published in the Federal Register on
December 31, 2012. Based on data
gathered by DOE and the comments it
received on these notices, DOE excludes
R20 short lamps from coverage under
the EPCA energy conservation
standards.

DATES: The effective date of this rule is
December 16, 2013.

ADDRESSES: The docket, which includes
Federal Register notices, comments,
and other supporting documents/
materials, is available for review at
regulations.gov. All documents in the
docket are listed in the regulations.gov
index. However, some documents listed
in the index, such as those containing
information that is exempt from public
disclosure, may not be publicly
available.

The docket Web page can be found on
regulations.gov, under docket number
EERE-2010-BT-PET—-0047, at:
www.regulations.gov/#!docketDetail;D=
EERE-2010-BT-PET-0047. The
regulations.gov Web page will contain
simple instructions on how to access all
documents, including public comments,
in the docket.

For further information on how to
review the docket, contact Ms. Brenda
Edwards at (202) 586—2945 or by email:
Brenda.Edwards@ee.doe.gov.

FOR FURTHER INFORMATION CONTACT: Ms.
Lucy deButts, U.S. Department of
Energy, Office of Energy Efficiency and
Renewable Energy, Building
Technologies Office, EE-2], 1000
Independence Avenue SW.,
Washington, DC 20585-0121.
Telephone: (202) 287-1604. Email:
incandescent reflector lamps@
ee.doe.gov.

Ms. Celia Sher, U.S. Department of
Energy, Office of the General Counsel,
GC-71, 1000 Independence Avenue
SW., Washington, DC 20585-0121.
Telephone: (202) 287-6122. Email:
celia.sher@hq.doe.gov.

SUPPLEMENTARY INFORMATION:

Table of Contents

I. Summary of the Final Rule
II. Introduction
A. Authority
B. Background
III. General Discussion
A. Authority
B. R20 Short Lamp Special Application
Design and Impact on Energy Savings
1. Special Application of R20 Short Lamps
a. R20 Short Lamp Design for Special
Applications
b. Marketing and Distribution Channels of
R20 Short Lamps
2. Impact on Energy Savings
C. Availability of R20 Short Lamp Special
Characteristics in Substitutes
1. Improved R20 Short Lamp
2.60 W PAR16 Lamp
3. LED Lamps
4. Consumer Use of Substitute Products
IV. Conclusion
V. Procedural Issues and Regulatory Review
A. Review Under Executive Orders 12866
and 13563
B. Review Under the Regulatory Flexibility
Act
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C. Review Under the Paperwork Reduction
Act

D. Review Under the National
Environmental Policy Act of 1969

E. Review Under Executive Order 13132

F. Review Under Executive Order 12988

G. Review Under the Unfunded Mandates
Reform Act of 1995

H. Review Under the Treasury and General
Government Appropriations Act, 1999

I. Review Under Executive Order 12630

J. Review Under the Treasury and General
Government Appropriations Act, 2001

K. Review Under Executive Order 13211

L. Review Under the Information Quality
Bulletin for Peer Review

M. Congressional Notification

VI. Approval of the Office of the Secretary

I. Summary of the Final Rule

The Energy Policy and Conservation
Act of 1975 (“EPCA” or “the Act”),
Public Law 94-163 (42 U.S.C. 6291 et
seq.), as amended,? prescribes energy
conservation standards for certain
commercial and industrial equipment
and various consumer products,
including incandescent reflector lamps
(IRLs). The National Electrical
Manufacturers Association (NEMA)
petitioned the U.S. Department of
Energy (DOE) to undertake a rulemaking
to exclude from coverage under energy
conservation standards a certain type of
IRL that is marketed for use in pool and
spa applications. 75 FR 80731 (Dec. 23,
2010). Specifically, the lamp at issue is
a 100-watt (W) R20 short (having a
maximum overall length [MOL] of 3 and
5 [or 3.625] inches) lamp that falls
within the voltage range of covered IRLs
(hereafter “R20 short lamp”). A review
for exclusion is authorized under 42
U.S.C. 6291(30)(E), which allows the
Secretary, by rule, to exclude from the
terms “fluorescent lamp” and
“incandescent lamp”’ any lamp for
which standards would not result in
significant energy savings because such
lamp is designed for special
applications or has special
characteristics not available in
reasonably substitutable lamp types.
Based on its review for exclusion
discussed in this rule, DOE determined
that pursuant to 42 U.S.C. 6291(30)(E),
R20 short lamps should be excluded
from coverage under the applicable
energy conservation standards for IRLs.

Under EPCA, 42 U.S.C. 6291(30)(E)
allows for exclusion of a lamp for which
standards would not result in significant
energy savings because it is designed for
special applications. Thus, DOE
assessed the impact of the application of
R20 short lamps on the potential energy

1 All references to EPCA in this document refer
to the statute as amended through the American
Energy Manufacturing Technical Corrections Act
(AEMTCA), Public Law 112-210 (Dec. 18, 2012).

savings from standards for these lamps.
The characteristics of R20 short lamps,
as well as their distribution channels
and marketing, indicate that they are
designed for pool and spa applications.
DOE determined that because the R20
short lamps serve a very small market,
they will not result in significant energy
savings under the applicable
conservation standards.

Additionally, 42 U.S.C. 6291(30)(E)
allows exclusion based on
unavailability of reasonably
substitutable lamp types. Therefore,
DOE analyzed the characteristics of R20
short lamps to determine if reasonable

substitutes were commercially available.

The most likely commercially available
substitute lamp required a modification
to the fixture lens in order to maintain
the same light distribution. Therefore,
DOE concluded that the special
characteristics of an R20 short lamp are
not available in a reasonably
substitutable lamp type.

Therefore, under 42 U.S.C.
6291(30)(E), DOE excludes R20 short
lamps from coverage of energy
conservation standards based on the
determination that energy savings are
not significant due to R20 short lamps’
use in special applications and their
having special characteristics not
available in reasonably substitutable
lamp types. Accordingly, DOE modifies
the definition of “Incandescent reflector
lamp” to include an exemption for R20
short lamps and adds a definition for
“R20 short lamp” in 10 CFR 430.2.

I1. Introduction

A. Authority

Title III, Part B of EPCA established
the Energy Conservation Program for
Consumer Products Other Than
Automobiles,? a program covering most
major household appliances
(collectively referred to as “covered
products”), including the types of IRLs
that are the subject of this rulemaking.
In particular, amendments to EPCA in
the Energy Policy Act of 1992 (EPAct
1992), Public Law 102—-486, established
energy conservation standards for
certain classes of IRLs and authorized
DOE to conduct two rulemaking cycles
to determine whether those standards
should be amended. (42 U.S.C. 6291(1),
6295(i)(1) and (3)—(4)) DOE completed
the first cycle of amendments by
publishing a final rule in July 2009
(hereafter “2009 Lamps Rule”). 74 FR
34080 (July 14, 2009).3 Standards

2For editorial reasons, upon codification in the
U.S. Code, Part B was redesignated Part A.

3Information regarding the 2009 Lamps Rule can
be found at on regulations.gov, docket number
EERE-2006—-STD-0131 at www.regulations.gov/

adopted in the 2009 Lamps Rule will
hereafter be referred to as the “July 2012
standards.”

The EPAct 1992 amendments to EPCA
also added as covered products certain
IRLs with wattages of 40 W or higher
and established energy conservation
standards for these IRLs. Section
322(a)(1) of the Energy Independence
and Security Act of 2007 (EISA 2007),
Public Law 110-140, subsequently
expanded EPCA’s definition of
“incandescent reflector lamp” to
include lamps with a diameter between
2.25 and 2.75 inches.4 (42 U.S.C.
6291(30)(C)(ii)) This addition made R20
lamps (having a diameter of 2%, or 2.5,
inches) covered products subject to
EPCA’s standards for IRLs.

Although these lamps are covered
products, 42 U.S.C. 6291(30)(E) gives
DOE the authority to exclude these
lamps upon a determination that
standards “would not result in
significant energy savings because such
lamp is designed for special
applications or has special
characteristics not available in
reasonably substitutable lamp types.”

B. Background

The Administrative Procedure Act
(APA; 5 U.S.C. 551 et seq.), provides,
among other things, that “[e]ach agency
shall give an interested person the right
to petition for the issuance, amendment,
or repeal of a rule.” (5 U.S.C. 553(e))
Pursuant to this provision of the APA,
NEMA petitioned DOE for a rulemaking
to exclude a type of IRL from coverage
of energy conservation standards.
Specifically, NEMA sought exclusion
for R20 short lamps marketed for use in
pools and spas. These lamps are sold in
jurisdictions that allow pools and spas
to be supplied with 120-volt (V)
electricity. 75 FR 80731 (Dec. 23, 2010).

As stated in the previous section IL.A,
amendments to EPCA in EISA 2007
expanded EPCA’s definition of IRLs to
include smaller diameter lamps, such as
the R20 lamps that are the subject of this
rulemaking. (42 U.S.C. 6291(30)(C)(ii))
The related statutory standards required
compliance on June 15, 2008—180 days
after the date of enactment of EISA
2007. (42 U.S.C. 6295(i)(1)(D)(ii))
Although R20 short lamps were
required to comply with these
standards, noncompliant R20 short

#!docketDetail,D=EERE-2006-STD-0131 and on
DOE’s Building and Technologies Web page for
Incandescent Reflector Lamps: http://
wwwi.eere.energy.gov/buildings/appliance_
standards/product.aspx/productid/58.

4Prior to the enactment of EISA 2007, this
definition applied to lamps with a diameter that
exceeds 2.75 inches. EISA 2007 modified this
definition to make it applicable to IRLs with a
diameter that exceeds 2.25 inches.
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lamps remained on the market until
September 2010 because the
manufacturers of these lamps
mistakenly believed the lamps were
excluded from coverage. 75 FR at 80732
(Dec. 23, 2010). The manufacturers had
relied upon the Federal Trade
Commission’s (FTC’s) labeling rule, 16
CFR Part 305, which, until July 19,
2011, published the previous lamp
definitions from the EPAct 1992
amendments of EPCA.5 Before July 19,
2011, the FTC labeling regulations
treated IRLs as general service
incandescent lamps (GSILs), and
erroneously continued to define GSILs
as not including lamps specifically
designed for “[s]wimming pool or other
underwater service.” 16 CFR
305.3(m)(3) (2010) This exclusion was
eliminated from EPCA by section 321 of
EISA 2007. Upon realization that the
FTC definitions were incorrect and the
R20 short lamps were subject to energy
conservation standards, the
manufacturers removed the product
from the market. Subsequently, in
November 2010, NEMA submitted its
petition to exclude R20 short lamps
from coverage under EPCA standards.
DOE published the petition in the
Federal Register on December 23, 2010,
and requested public comment. 75 FR
80731.

In the petition, NEMA asked for a
rulemaking to exclude R20 short lamps
from coverage of energy conservation
standards, as well as a stay of
enforcement pending that rulemaking.
As grounds for the petition, NEMA
stated that R20 short lamps qualify for
exclusion under 42 U.S.C. 6291(30)(E),
which allows the Secretary to exclude a
fluorescent or incandescent lamp “as a
result of a determination that standards
for such lamp would not result in
significant energy savings because such
lamp is designed for special
applications or has special
characteristics not available in
reasonably substitutable lamp types.” In
its petition, NEMA contended that a
rulemaking would find that energy
conservation standards for R20 short
lamps would not result in significant
energy savings and that the lamp was
designed for special applications or has
special characteristics not available in
substitute lamp types. Specifically,
NEMA argued that because the lamp has
a particular MOL and is specially

5The FTC published a final rule in the Federal
Register on July 19, 2010, which updated its
regulations regarding its definition of general
service incandescent lamp to reflect the definitional
changes provided in EISA 2007. 75 FR 41696,
41713-41714. These changes were effective July 19,
2011, at which time the amendments were reflected
in the Code of Federal Regulations.

designed to meet underwater
illumination requirements of pool and
spa manufacturers (including
designated beam spread and lumen
output), there are no substitute products
on the market for this application. 75 FR
at 80732 (Dec. 23, 2010).

Additionally, NEMA asserted that
having energy conservation standards
for this lamp type would lead to its
unavailability in the United States. To
the best of NEMA’s and manufacturers’
knowledge, the decision of the two
manufacturers of R20 short lamps to
withdraw the product from the market
had already resulted in its current
unavailability. 75 FR at 80732-80733
(Dec. 23, 2010).

After reviewing NEMA'’s petition and
all comments received in response,®
DOE concluded it has the legal authority
to grant exclusions for IRLs under 42
U.S.C. 6291(30)(E) and initiated a
rulemaking to make a determination on
exclusion. DOE granted NEMA'’s
petition for a rulemaking in a request for
information (RFI) published in the
Federal Register on September 8, 2011,
announcing its decision and requesting
more information on this product. 76 FR
55609. The RFI stated that DOE granted
the petition for a rulemaking pursuant
to the requirements specified in section
6291(30)(E), and would also grant a stay
of enforcement pending the outcome of
the rulemaking. In the RFI, DOE also
specifically asked for comment on (1)
the potential for unregulated R20 short
lamps to be used as substitutes for other
lamps subject to energy conservation
standards; (2) whether the distinctive
features, pricing, and application-
specific labeling and marketing of R20
short lamps provide a sufficient
deterrent to their use in other
applications; (3) the availability of
substitute lamps that would meet both
energy conservation standards and
relevant pool and spa application
requirements; and (4) the technological
feasibility of R20 short lamps complying
with the prescribed energy conservation
standards and also meeting relevant
pool and spa application requirements.
76 FR at 55614.

DOE reviewed all comments received
in response to the RFI and conducted an
analysis on the exclusion of R20 short
lamps that included market research
and manufacturer interviews. DOE then
published a notice of proposed
rulemaking (NOPR) in the Federal
Register addressing comments and
stating DOE’s proposal to exclude R20

6 NEMA's petition and associated comments can
be found at regulations.gov under Docket No.
EERE-2010-BT-PET-0047, at www.regulations.gov/
#!docketDetail;D=EERE-2010-BT-PET-0047.

short lamps from energy conservation
standards. 77 FR 76959 (Dec. 31, 2012).
California Investor Owned Utilities, the
Pacific Gas and Electric Company, San
Diego Gas and Electric, and Southern
California Edison, (hereafter the “CA
I0Us”); Earthjustice and the National
Resources Defense Council (hereafter
“Earthjustice and NRDC”); and NEMA
responded to the proposal and DOE
considered these additional comments
when developing this final rule. DOE’s
responses to these comments and the
final analysis on the determination of
exclusion of R20 short lamps from
energy conservation standards are
discussed in the following section.

II1. General Discussion

A. Authority

In response to the NOPR, DOE
received comment from Earthjustice and
NRDC regarding DOE’s authority to
exclude R20 short lamps under 42
U.S.C. 6291(30)(E). Earthjustice and
NRDC referred to their previous
comments made in response to NEMA’s
petition, that section 6291(30)(E) can
only apply to lamps for which
significant energy savings would not be
captured under future standards; the
language of the provision (i.e., “would
not result”’) does not permit DOE to
apply it retroactively to lamps with
existing standards. (Earthjustice and
NRDC, No. 15 at p. 1; 7 Earthjustice and
NRDC, No. 8 at p. 1)

As stated in the NOPR and RFI, the
plain language of section 6291(30)(E)
gives DOE the authority to exclude
certain lamps for which standards
would not result in significant energy
savings. DOE does not believe this
section applies only to standards that
have not yet taken effect. Under 42
U.S.C. 6295(0)(3), DOE is already barred
from adopting standards for any product
for which the standards would not
result in significant conservation of
energy. Therefore, section 6291(30)(E)
would be rendered redundant and
superfluous, if it applied only to
products for which standards are not yet
in effect. Instead, DOE finds that section
6291(30)(E) contains no time bar for
undertaking a rulemaking action to
address a lamp for which standards
would not result in significant energy
savings because it is designed for
special applications or has special
characteristics not available in
substitutable lamp types. Given the

7 A notation in the form “Earthjustice and NRDC,
No. 15 at p. 1" identifies a written comment that
DOE has received and has included in the docket
of this rulemaking. This particular notation refers
to a comment: (1) Submitted by Earthjustice and
NRDGC; (2) in document number 15 of the docket;
and (3) on page 1 of that document.
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broad and growing coverage of DOE’s
energy conservation standards for
lamps, DOE believes that Congress
intended section 6291(30)(E) to provide
a mechanism to address both those
lamps covered by existing standards, as
well as new lamps subsequently
developed to which standards would
otherwise apply. 76 FR at 55611 (Sept.
8,2011); 77 FR at 76961 (December 31,
2012).

Earthjustice and NRDC disagreed that
section 6291(30)(E) would be redundant
if not applicable to standards that
already require compliance. Earthjustice
and NRDC commented that section
6291(30)(E) retains a separate relevance
from section 6295(0)(3) because it
enables DOE to exclude lamps from
statutory standards that do not yet
apply, whereas section 6295(0)(3) only
applies to DOE’s adoption of standards
via rulemakings. (Earthjustice and
NRDC, No. 8 at pp. 1-2)

The language in section 6291(30)(E)
does not explicitly condition exclusions
from coverage of standards based on the
authority under which the standards
were developed. Interpreting section
6291(30)(E) as applying to only statutory
standards in order to distinguish it from
section 6295(0)(3) would limit the scope
of section 6291(30)(E). The language in
section 6291(30)(E) does not indicate
that it was Congress’s intent to limit the
Secretary’s authority of exemption.
Therefore, DOE concluded it has the
authority under section 6291(30)(E) to
consider excluding R20 short lamps
from energy conservation standards.
Based on this authority, DOE assessed
whether the lamps qualify for exclusion
under each criterion set forth in section
6291(30)(E), and discusses its
assessment in the following sections.

B. R20 Short Lamp Special Application
Design and Impact on Energy Savings

As mentioned in the previous
sections, under 42 U.S.C. 6291(30)(E),
DOE may determine to exclude a
fluorescent or incandescent lamp
provided standards for the lamp would
not result in significant energy savings
because the lamp is designed for special
applications. DOE first established that
R20 short lamps serve a special
application by analyzing their design
features and their marketing and
distribution channels, and then
evaluated the impact on energy savings
from standards for R20 short lamps.

1. Special Application of R20 Short
Lamps

a. R20 Short Lamp Design for Special
Applications

NEMA'’s original petition stated that
the R20 short lamp was specifically
designed to meet the underwater
illumination requirements of pool and
spa part manufacturers. NEMA stated
that the R20 short lamp’s MOL, heat
shield, filament, lumen output, and
beam spread indicate the lamp was
specifically designed for its application.
75 FR at 80733 (Dec. 23, 2010) Through
interviews with lamp manufacturers
and pool and spa part manufacturers,
DOE was able to confirm that the R20
short lamp’s MOL of 3 and % inches is
required for compatibility with pool and
spa fixtures; the heat shield is necessary
for operation in a high temperature
environment; and the lumen output
range between 637 and 1022 lumens,
and beam spread between 70 and 123
degrees are designed to satisfy consumer
preferences, as well as building codes
and standards specific for pool and spa
applications. DOE also found that the
filament in R20 short lamps is
specifically placed to achieve the
required beam spread. However, DOE
concluded that filament placement does
not stand on its own as a requirement
for pools and spas, but is rather
encompassed within the requirement for
a specific beam spread. NEMA agreed
with this list of special characteristics,
affirming that they are representative of
the R20 short lamp, and that there are
no additional features to address.
(NEMA, No. 14 at pp. 1) Because the
described R20 short lamp characteristics
are designed to meet requirements
specific to pools and spas, DOE believes
that R20 short lamps are designed for a
special application. For more discussion
on R20 short lamp features, see section
II1.C.

b. Marketing and Distribution Channels
of R20 Short Lamps

In addition to design features, DOE
also analyzed marketing literature and
distribution channels for R20 short
lamps when determining if R20 short
lamps are designed for special
applications. DOE found R20 short
lamps are marketed and clearly
packaged in a way that indicates the
lamps are specifically for pool and spa
use. Through lamp manufacturer
interviews and research using publicly
available information, DOE found that
R20 short lamp manufacturers do not
sell lamps directly to consumers. The
commercial market is supplied through
catalog warehouses; maintenance
supply; maintenance, repair, operations

(MRO) distributors; and pool and spa
distributors. The residential market is
primarily supplied through pool and
spa distributors, which include large
retail pool outlets and online retailers.
Additionally, a small portion of
products are sold to online retailers for
pool and spa replacement parts,
electrical distributors for direct
installation in new pool construction,
and hospitality and specialty lighting
suppliers (e.g., medical equipment
retail) for use with pools and spas.
Therefore, DOE concluded that the
application-specific packaging and non-
traditional distribution channels
indicate R20 short lamps are intended
for pool and spa applications.

Based on the application-specific
design characteristics of the R20 short
lamp and the marketing and non-
traditional distribution channels used
by these lamp types, DOE concluded
that R20 short lamps are designed for
pool and spa applications. Pursuant to
section 6291(30)(E), DOE then
proceeded to determine whether
standards for the lamp would not result
in significant energy savings because the
lamp is designed for a special
application.

2. Impact on Energy Savings

As part of its analysis to determine
the impact of standards for R20 short
lamps on energy savings, DOE evaluated
the market share of R20 short lamps put
forth by NEMA. In its petition, NEMA
stated there are only two known
manufacturers of the 100 W R20 short
lamp in the United States. Both
manufacturers submitted their
confidential R20 short lamps 2009
shipment data to NEMA. In interviews,
these lamp manufacturers commented
that the shipment data from 2009 is
representative of the R20 short lamp
market before they stopped making the
lamp available to consumers in 2010.
For comparison, NEMA used an
adjusted estimate of covered IRL
shipments from the 2009 Lamps Rule. In
the 2009 Lamps Rule, DOE estimated
the shipments of covered IRLs to be 181
million units in the year 2005. Based on
a decline in shipments of all IRLs in
2009, NEMA assumed covered IRLs
would also decline, but estimated the
shipments to still remain above 100
million. Based on a minimum of 100
million and a maximum of 181 million
shipments of covered IRLs, NEMA
calculated that the shipments of R20
short lamps represented significantly
less than 0.1 percent of 2009 shipments
of covered IRLs. 75 FR at 80733 (Dec.
23, 2010).

In interviews conducted for the
NOPR, DOE independently obtained
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shipment information from lamp
manufacturers that confirmed NEMA'’s
estimate of R20 short lamps being
significantly less than 0.1 percent of
2009 shipments of covered IRLs.
Therefore, DOE determined this to be an
accurate assessment of the R20 short
lamp market share and concluded that
less than 0.1 percent of covered IRLs
indicated a small market share for R20
short lamps. (More information on R20
short lamp energy use can be found in
appendix B of this final rule.8)

As well as assessing the existing
market share, DOE also analyzed the
potential for growth due to market
migration of R20 short lamps. NEMA
stated that with the R20 short lamp’s
small market share, specialized
distribution chains, and typically high
price point, their exclusion from
standards does not present any
significant loss in energy savings.
(NEMA, No. 14 at pp. 2, 3) Earthjustice
and NRDC referred to their previous
comments made in response to the RFI,
stating that they remain concerned that
exempted R20 short lamps will migrate
to applications other than pools and
spas. (Earthjustice and NRDC, No. 15 at
p. 1) The CA IOUs also referred to
comments on the subject submitted for
the RFI. Specifically, they reiterated that
the size of R20 short lamps allows them
to be used in applications other than
pool and spa lighting, and that R20
short lamps are not necessarily more
expensive than other small diameter
IRLs and an increase in their production
could allow manufacturers to achieve
some economies of scale and lower
prices further. The CA IOUs stated that
DOE did not sufficiently address these
two points in the NOPR. (CA I0Us, No.
16 at p. 1)

DOE agrees that R20 short lamps’
MOL does not physically prohibit their
use in other applications. Further, DOE
had received information from lamp
manufacturers stating that the end-user
price varies, but typically ranges from
$12 to $25. DOE market research also
indicated a large variation, finding
prices ranging from as low as $2 to as
high as $34. Therefore, DOE
acknowledges that the price of R20 short
lamps can be competitive with other
IRLs. However, R20 short lamps are sold
through specialized distribution
channels where they are marketed and
packaged specifically for pool and spa
applications. Additionally, even when
R20 short lamps were perceived to be
unregulated, there was no evidence of

8 The appendices can be found on
regulations.gov, under docket number EERE-2010—
BT-PET-0047, at www.regulations.gov/
#!docketDetail;D=EERE-2010-BT-PET-0047.

market migration to other applications.
For these reasons, even though physical
constraints may not limit their use in
other applications and they may be sold
at low prices, the substitution of R20
short lamps in general applications is
highly unlikely.

The CA IOUs stated that while R20
lamps are sold through specific
distribution channels, and are therefore
unlikely to be purchased for use outside
of the pool and spa lighting market,
there are no rules to prevent
manufacturers from selling R20 short
lamps outside these distribution
channels in the future. (CA IOUs, No. 16
at p. 1) The CA IOUs also noted that as
consumers do more shopping online,
historically hard lines between different
distribution channels become
increasingly blurred, and consumers
have greater access to products being
sold through a variety of merchants. (CA
I0Us, No. 16 at pp. 1-2)

Overall, DOE did not find an
indication of a potential trend towards
selling R20 short lamps through general
application channels. With few
exceptions, DOE found that the majority
of R20 short lamps available online are
on Web sites selling specialty and pool
and spa lighting or equipment.
Therefore, even via online channels,
R20 short lamps are still generally sold
through designated, niche Web sites.
Also, as noted in the NOPR, lamp
manufacturers stated in interviews that
the R20 short lamp market is primarily
for replacement lamps and, therefore,
historically has shown very little growth
or decline. 77 FR at 76963 (December
31, 2012). Further, despite the fact that
lamp manufacturers have not
considered the lamps as regulated, the
market share has remained extremely
low and there has been no evidence of
market migration. In addition to being
found primarily through designated
distribution channels, the lamps’
packaging indicates they are specifically
for pool and spa applications.

The CA IOUs also commented that
even though R20 short lamps may
currently be appropriately labeled for
use in pools and spas only, there are no
guidelines to ensure that consumers use
them only in pool and spa applications.
(CA I0Us, No. 16 at p. 1) Further, the
CA I0Us stated that although R20 short
lamps have not become a loophole
previously, the new energy conservation
standards for IRLs set by the 2009
Lamps Rule have required compliance
since July 2012. The CA IOUs
contended that because these standards
increased existing lumen per watt (Im/
W) standards for covered products, they
provide greater incentive for excluded
lamp types to become loopholes. The

CA IOUs stressed that exclusion of R20
short lamps from standards is now more
likely to result in significant loss of
energy savings through market
migration towards these products. (CA
I0Us, No. 16 at p. 2)

DOE finds it unlikely that consumers
will seek out R20 short lamps packaged
and labeled for use in pool and spa
applications as replacements for any
general service lighting impacted by the
standards adopted by the 2009 Lamps
Rule. The definition of R20 short lamp,
as added by this final rule to 10 CFR
430.2, requires that they be designed,
labeled, and marketed specifically for
pool and spa applications. DOE believes
the use of R20 short lamps in other
applications despite their packaging and
marketing materials is improbable as
consumers are unable to purchase R20
short lamps at typical retail outlets such
as large home improvement stores. As
noted in section III.B.1.b, the majority of
R20 short lamps are purchased from
pool and spa distributors and specialty
retail stores, and are not available where
general service IRLs are typically sold.
In its interviews with manufacturers for
various lighting regulations, DOE has
consistently received feedback that
when replacing lamps, consumers
attempt to replace the same lamp that
was previously installed. It is not
typical consumer behavior to seek out
alternative lamp types from unrelated
niche application lighting. Therefore,
DOE concluded that the R20 short lamp
market has limited potential for growth,
and it is unlikely the lamps will migrate
to general lighting applications.

Because the specialty application of
the R20 short lamps results in a small
market share and limited potential for
growth for these lamps, DOE concluded
that the exclusion of R20 short lamps
would not significantly impact the
energy savings resulting from energy
conservation standards.

C. Availability of R20 Short Lamp
Special Characteristics in Substitutes

DOE may also exclude a lamp because
its special characteristics are not
available in reasonably substitutable
lamp types. 42 U.S.C. 6291(30)(E) To
determine whether an exclusion was
acceptable based on this condition, DOE
identified the special characteristics of
R20 short lamps and determined
whether these characteristics existed in
other lamp types that would qualify as
reasonable substitutes.

DOE considered a lamp characteristic
special if, without it, the R20 short lamp
would not be able to provide the special
application for which it was designed
(i.e., use in pools and spas). Therefore,
even if the lamp characteristic was not
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unique to the R20 short lamp, it was
deemed special if it was required for the
lamp to function in pools and spas. DOE
identified the following set of features
that in combination allow the lamp to
be used in a specialty application:

e Shortened MOL: An MOL of 3 and
54 inches or less;

e Heat Shield: A shield reflecting
radiant energy from the lamp base;

e Beam Spread: A beam angle
between 70 and 123 degrees;

e Lumen Output: A lumen output
between 637 and 1,022 lumens; and

e Illumination: 0.5 W per square foot
of water surface area or the equivalent.

DOE evaluated lamps that could serve
as potential substitutes by determining
whether they contained all of the above
noted special characteristics of R20
short lamps. DOE notes that a
reasonable substitute lamp may also
need to be Underwriters Laboratories
(UL) listed for applicable pool and
lighting fixtures in order to prevent
voiding fixture manufacturer warranties.
As stated in the NOPR, based on
interviews with pool and spa part
manufacturers, DOE finds that
reasonable substitutes will not
encounter barriers when obtaining a UL
listing. 77 FR at 76964—76965
(December 31, 2012).

DOE surveyed the market and
conducted manufacturer interviews to
identify several commercially available
lamps that were marketed or considered
by manufacturers as potential
substitutes for an R20 short lamp. These
lamps included a more efficacious
halogen-based R20 short lamp, a smaller
diameter IRL, the 60 W PAR16, and
certain light-emitting diode (LED)
lamps. When analyzing each of the
likely replacements, DOE focused on
whether they possessed the special
characteristics of the R20 short lamp.

In the NOPR, DOE tentatively
concluded that there were no reasonably
substitutable lamp types currently
available that offered the special
characteristics of R20 short lamps.
NEMA agreed that there are no
reasonable substitute lamp designs for
this application that meet energy
efficiency regulations and pass safety
and performance requirements for this
lamp type. NEMA stressed that should
inferior substitutes be forced on the
market purely due to energy efficiency
goals, the existing relationship between
the R20 short lamps and the devices that
use them would not be replicated,
which could create a potential safety
and liability risk. Further, NEMA noted
that its members have attempted to
design substitute lamps using improved
energy performance solutions, only to
have the products fail testing across the

greater range of requirements, including
energy conservation standards, safety
requirements, and form factors. NEMA
asserted that if it were possible to make
substitute lamps, its members would
have made them. (NEMA, No. 14 at

. 3)
P However, the CA I0Us and
Earthjustice and NRDC recommended
that DOE further examine the possibility
of a reasonable substitute for R20 short
lamps. (Earthjustice and NRDC, No. 15
at p. 1; CA IOUs, No. 16 at pp. 2—4) DOE
responds to their specific comments and
presents its final assessment in the
following sections.

1. Improved R20 Short Lamp

Currently, R20 short lamps use
incandescent technology and do not
meet previous energy conservation
standards or the existing standards
adopted in the 2009 Lamps Rule that
required compliance in July 2012. In the
NOPR, DOE investigated the potential of
improving the efficacy of R20 short
lamps using halogen capsules, also
called halogen burners, known to
improve the efficacy of IRLs. Halogen
capsules consist of a small diameter,
fused quartz envelope filled with a
halogen molecule that surrounds the
lamp’s filament. Through teardowns,
testing, calculations, and interviews,
DOE’s NOPR analysis concluded that
although it is potentially feasible to
incorporate a halogen burner into an
R20 short lamp, the expected
improvement in efficacy would not be
enough to meet or exceed the July 2012
standards.

The CA I0Us urged DOE to undertake
a more rigorous analysis of the
achievable efficacy of R20 short lamps
with halogen burners. They requested
more detail on DOE’s modeling
approach and why DOE was unable to
model a more efficacious halogen-based
R20 lamp. As efficacy generally
increases with lamp wattage, and none
of the special characteristics were
reported to affect efficacy, the CA I0Us
found it unlikely that the modeled 75 W
halogen R20 short lamp with a single-
ended burner had a theoretical efficacy
of only 10.3 lm/W. Specifically, they
noted that the 45 W halogen R20 lamp
used by DOE to scale to a 75 W halogen
R20 short lamp would be compliant
with the existing energy conservation
standards and therefore, presumably
have a minimum efficacy of 14.0 Im/W.
Similarly, the CA IOUs questioned that
the modeled 75 W halogen R20 short
lamp with a double-ended burner had a
theoretical efficacy of only 13.8 Im/W.
(CA IOUs, No. 16 at p. 2)

In the NOPR analysis, DOE modeled
efficacies at 75 W for an R20 short lamp

in two scenarios, one using single-ended
burner technology, and the second using
double-ended burner technology. DOE
developed these lamps by scaling from
commercially available lamps. DOE
selected a 45 W halogen R20 lamp with
a single-ended burner that had a rated
efficacy of 9.3 Im/W. Because the
selected lamp is excluded © from the
existing standards for IRLs specified in
10 CFR 430.32(n)(5), it is not required

to meet the minimum standard of 14.0
Im/W as assumed by the CA IOUs.
When this lamp was scaled to a 75 W
lamp with a single-ended burner, the
efficacy improved to 10.3 Im/W. (More
information on the scaling methodology
can be found in appendix A of the
NOPR.10)

To model the R20 short lamp with a
double-ended burner, DOE used the
tested double-ended burner efficacy for
a standards-compliant 60 W PAR30
short lamp and added an average
reflector efficiency factor of 62.2
percent, based on tested reflector
efficiencies of R20 lamp types, to
calculate an efficacy of 13.5 Im/W.
When scaled to a 75 W lamp with a
double-ended burner, the resulting
efficacy improved to 13.8 Im/W. (More
information on the scaling methodology
can be found in appendix A of the
NOPR.)

Therefore, as expected, in both
scenarios the efficacies of the scaled
higher wattage lamps were greater than
the efficacies of the lower-wattage lamps
from which they were scaled. However,
because the lower-wattage lamp used to
model an R20 short lamp with a single-
ended burner is excluded from existing
standards and has a lower efficacy than
14.0 Im/W, the modeled lamp would
not necessarily meet current standards.
Similarly, while a standards-compliant
lamp’s burner efficiency was used to
model an R20 short lamp with a double-
ended burner, the inclusion of an R-
shaped reflector efficiency allows for
the possibility that the modeled lamp
would not be compliant to standards.

The CA IOUs also questioned whether
using the [lluminating Engineering
Society of North America (IESNA)
scaling equations alone can sufficiently
capture the full range of benefits from
moving to more efficient halogen
burners. The CA IOUs gave the example
of there possibly being some
temperature advantages to using
halogen or halogen infrared (HIR)
burners due to less waste heat

9For a full list of exclusions see 10 CFR
430.32(n)(6)(ii).

10 Appendix A from the NOPR can be found on
regulations.gov, under docket number EERE-2010—
BT-PET-0047, at www.regulations.gov/
#!docketDetail,D=EERE-2010-BT-PET-0047.
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generation. (CA I0Us, No. 16 at pp. 2—
3) The improved R20 short lamps are
modeled using a set of industry-
accepted IESNA equations. DOE
believes these equations offer an
accurate theoretical assessment of lamp
performance based on a relationship
between lifetime, lumens, and wattage.

Stakeholders recommended
additional modeling scenarios in order
to explore other pathways to a more
efficacious R20 short lamp. The CA
I0Us questioned DOE’s decision to base
the modeled R20 short lamp with a
double-ended burner on a PAR30 short
lamp with a double-ended burner, as its
efficacy had to be discounted to account
for the different reflector shape. The CA
I0Us suggested DOE base the analysis
on the 40 W Philips Halogena Energy
Saver R20 lamp with a double-ended
burner, so there would be no need to
adjust the results for reflector efficiency.
The CA IOUs also noted that the Philips
Halogena R20 lamp has an efficacy of
14.25 lm/W, making it compliant with
standards.?? (CA IOUs, No. 16 at p. 2)
The CA I0Us further recommended that
DOE consider modeling the theoretical
double-ended burner lamp with a higher
efficiency reflector (as opposed to the
average reflector efficiency for R20
lamps), given that the primary goal of
the analysis is to determine achievable
efficiency improvements for the
product. (CA IOUs, No. 16 at p. 2) The
CA IOUs had also noted that it might be
possible to redesign other aspects of the
lamp to better support halogen burners.
(CA IOUs, No. 16 at pp. 2-3)
Earthjustice and NRDC similarly
encouraged DOE to seek additional
information on the technical feasibility
of improving the efficacy of R20 short
lamps. (Earthjustice and NRDC, No. 15
at p. 1) In this final rule, taking into
consideration the preceding
recommendations from stakeholders,
DOE modeled the performance of R20
short lamps utilizing HIR technology
and also a more efficient reflector to
determine if an improved R20 short
lamp could be a viable substitute.

DOE identified commercially
available HIR R20 lamps with single-
ended or double-ended burners to use in
modeling an HIR R20 short lamp with
performance characteristics comparable
to a 100 W incandescent R20 short
lamp. While the specific Philips lamp
suggested by the CA I0Us was no longer
listed in their catalog, DOE was able to
identify a currently available HIR R20
lamp with a double-ended burner with

11 Please note that the referenced lamp is
excluded from the existing IRL standards specified
in 10 CFR 430.32(n)(5). See 10 CFR 430.32(n)(6)(ii)
for a list of exclusions.

the same efficacy. Including this lamp,
DOE identified a 40 W HIR R20 lamp
with a single-ended burner, two 40 W
HIR R20 lamps with double-ended
burners, and one 45 W HIR R20 lamp
with a double-ended burner.

DOE then performed teardowns to
determine the dimensional
compatibility of the identified HIR R20
lamps’ halogen capsules with an R20
short lamp. Based on the dimensions of
the burners and the R20 short lamp,
DOE concluded that it is not possible to
fit the double-ended halogen burners
found in commercially available HIR
R20 lamps in an R20 short lamp; it is
possible, however, to fit the single-
ended burner. Therefore, for this final
rule, DOE used the HIR R20 lamp with
a single-ended burner to model a more
efficacious R20 short lamp. Because
DOE could not identify a double-ended
HIR R20 lamp with a capsule that was
dimensionally compatible with an R20
short lamp, DOE continued to use the 60
W HIR PAR30 short lamp tested for the
NOPR to model an HIR R20 short lamp
with a double-ended burner. A double-
ended burner is more efficient than a
single-ended burner because it has the
lead wire outside of the capsule, where
it does not interfere with the reflectance
of energy from the capsule wall back to
the capsule filament. This limits the loss
of energy and raises the filament
temperature, resulting in an increase in
lamp efficacy.

To model an HIR R20 short lamp with
a single-ended burner, DOE tested the
efficacy of the identified 120 V, 40 W
HIR R20 lamp with the dimensionally
compatible single-ended burner. Using
the IESNA equations relating lifetime,
lumens, and wattage, DOE scaled the
lumen output of the 40 W lamp in three
scenarios, with the lumen output
reasonably close to the minimum,
maximum, and average lumen output of
the desired range (637 and 1,022
lumens). Typically R20 short lamps
have a lifetime of 2,000 or 2,500 hours.
For this analysis, DOE assumed the
maximum rated lifetime of 2,500 hours.
Through these scaling calculations, DOE
found that in the average lumen output
scenario, the efficacy of the R20 short
lamp could potentially be improved to
meet the July 2012 standards with the
use of HIR technology and a single-
ended burner. For the maximum lumen
output scenario the efficacy of the
modeled lamp did not meet the July
2012 standards. In order to achieve the
minimum lumen output, the modeled
lamp wattage was reduced to lower than
45 W, thereby excluding the lamp from
existing standards for IRLs specified in

10 CFR 430.32(n)(5).12 For more
information on the improved efficacy
calculations, see appendix A of this
final rule.13

To determine the efficacy of an HIR
R20 lamp with a double-ended burner,
DOE revised the scaling analysis
conducted for the NOPR by analyzing in
addition to an average efficiency
reflector, a more efficient reflector. DOE
utilized the NOPR test results of the
burner efficiency of a 120 V, 60 W
PAR30 short lamp with a double-ended
burner that is dimensionally compatible
with an R20 short lamp. Using the
IESNA equations relating lifetime,
lumen output, and wattage, DOE first
scaled the lumen output of the 60 W
lamp with the average reflector
efficiency in three scenarios, with the
lumen output reasonably close to the
minimum, maximum, and average
lumen output of the desired range (637
and 1,022 lumens). DOE again assumed
the maximum rated lifetime of R20 short
lamps (2,500 hours). DOE found for the
average lumen output and maximum
lumen output scenarios that the efficacy
of the modeled R20 short lamp with
average reflector efficiency would not
meet the July 2012 standards. However,
DOE found for the minimum lumen
output scenario, the efficacy of the R20
short lamp could potentially be
improved to meet the July 2012
standards with the use of HIR
technology with a double-ended burner.

As suggested by the CA I0Us, DOE
then conducted the same analysis for
the 60 W lamp with a higher efficiency
reflector. DOE found for the average
lumen output and maximum lumen
output scenarios that the efficacy of the
R20 short lamp could potentially be
improved to meet the July 2012
standards with the use of HIR
technology with a double-ended burner
and improved reflector. In order to
achieve the minimum lumen output, the
modeled lamp wattage was reduced to
lower than 45 W, thereby excluding the
lamp from existing standards for IRLs
specified in 10 CFR 430.32(n)(5).14 For
more information on the improved
efficacy calculation, see appendix A of
this final rule.15

DOE notes that there is uncertainty
associated with the theoretical modeling

12For a full list of exclusions see 10 CFR
430.32(n)(6)(ii).

13 Appendix A can be found on regulations.gov,
under docket number EERE-2010-BT-PET—-0047, at
www.regulations.gov/#!docketDetail;D=EERE-2010-
BT-PET-0047.

14For a full list of exclusions see 10 CFR
430.32(n)(6)(ii).

15 Appendix A can be found on regulations.gov,
under docket number EERE-2010-BT-PET—0047, at
www.regulations.gov/#!docketDetail;D=EERE-2010-
BT-PET-0047.
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assessment. The modeled lamps reflect
a standard R20 reflector shape rather
than a short R20 reflector shape. Thus,
the modeled lamp efficacies were based
on R20 lamps with a longer MOL than
the R20 short lamp’s 3.625 inches. DOE
compared standard length and long
length halogen lamps that had the same
shape, diameter, lifetime, voltage, and
wattage, and could find no consistent
relationship between lamp length and
efficacy. Therefore, it is unknown how
shortening the length of the reflector
would impact the efficacy of the
modeled lamps.

Even given this uncertainty, DOE
evaluated whether the standards-
compliant R20 short lamps based on the
modeling described above could also
include the special characteristics of the
R20 short lamp. (See section III.C.) First,
DOE believes that a heat shield could be
included in the improved R20 short
lamp as they are included in most
commercially available halogen IRLs.
Next, DOE also determined that because
the HIR capsules were dimensionally
compatible with an R20 short lamp, the
shortened MOL is retained. The
addition of an HIR capsule would,
however, affect the lumen output and
beam spread. Based on its theoretical
modeling, DOE determined that an HIR
R20 short lamp may have a lumen
output within the established range for
an R20 short lamp of 637 to 1,022
lumens.16 However, because the
position of the filament impacts the
beam angle, DOE anticipates that the
beam angle could be affected by the use
of a halogen capsule. Because standards-
compliant R20 short lamps are not
commercially available, DOE is unable
to confirm the beam angle of R20 short
lamps that utilize an HIR capsule.
However, DOE believes that the HIR R20
short lamps would likely meet the 0.5
watts per square foot of water surface
area or equivalent illumination
requirements because the theoretical
lamps could deliver higher lumen
output with reduced input wattage
compared to the R20 short lamp.

Through the modeling assessment,
DOE determined that the efficacy of an
R20 short lamp could potentially be
improved through the use of HIR
technology. However, DOE cannot be
certain of the improvement in efficacy
due to the fact that the commercially
available lamps from which the more
efficacious R20 short lamps were scaled
did not have the same reflector length
as the R20 short lamp. Moreover, it is
not clear that the more efficacious R20

16 Note that, as modeled, the lamps have the
necessary lumen output, but DOE is uncertain of
the impact of a shorter reflector length.

short lamp would be able to achieve the
combination of the special
characteristics because HIR technology
has not yet been incorporated in a
commercially available R20 short lamp.
Therefore, the modeled efficacy and
performance characteristics of the HIR
R20 short lamp could be affected by
adjustments required to accommodate
these features. Thus, DOE was unable to
conclude, based on its modeling,
whether an improved R20 short lamp
could be compliant with standards and
also include all the special
characteristics of a R20 short lamp.

If DOE concluded that the special
characteristics of R20 short lamps
prohibit the lamps from reaching
efficacy levels achievable by other R20
lamps, the CA IOUs suggested DOE use
the relationship between these lamp
characteristics and efficacy to scale the
existing standards to accommodate R20
short lamps, instead of granting a full
exception from standards. (CA IOUs,
No. 16 at p. 3) The authority of this
rulemaking is based on 42 U.S.C.
6291(30)(E), which is limited to
determining whether or not lamp types
should be excluded from energy
conservation standards. 42 U.S.C.
6291(30)(E) does not grant DOE the
authority to establish unique energy
conservation standards for these lamps.

2. 60 W PAR16 Lamp

In addition to analyzing HIR R20
short lamps as a reasonable substitute,
DOE also analyzed 60 W PAR16 lamps.
In the NOPR, DOE determined that the
60 W PAR16 lamp must be partnered
with a fixture with an optimized LED
lens to achieve the appropriate beam
angle and does not contain all of the
special characteristics of a R20 short
lamp by itself. 77 FR at 76966—67
(December 31, 2012). NEMA agreed that
the 60 W PAR16 lamp is therefore not
an acceptable substitute for R20 short
lamps. NEMA allowed that 60 W PAR16
lamps may provide adequate lumens
and meet total illumination
requirements without an additional
lens, but emphasized that their beam
angle does not provide the same total
illumination throughout the pool or spa.
NEMA further clarified that because 60
W PAR16 lamps produce a targeted
cone of light output, areas of the pool
or spa where the lamp fixture is not
directed would not be illuminated,
creating safety issues. Additionally,
NEMA noted that the R20 short lamp
has been optimized for the fixture and
the application, as corroborated by
DOE’s analysis, and a substitute, lower-
wattage lamp would not provide the
same service. (NEMA, No. 14 at p. 2)

For this final rule, DOE again
evaluated the 60 W PAR16 lamp and
found no change in its characteristics.
Therefore, DOE maintains that because
the 60 W PAR16 lamp alone cannot
achieve the required beam spread for
R20 short lamps, the lamp is not a
reasonable substitute.

3. LED Lamps

In the NOPR, DOE also evaluated
whether commercially available LED
lamps could serve as reasonable
substitutes for R20 short lamps. DOE
determined that because they do not
have the required special characteristics
of R20 short lamps, specifically lumen
output and beam spread, they are not
reasonable substitutes. Furthermore,
DOE did not consider LED lamp and
fixture replacements as reasonable
substitutes because they require more
than the lamp to be replaced. 77 FR at
76967 (December 31, 2012).

Earthjustice and NRDC and the CA
1I0Us encouraged DOE to seek
additional information on compliant
LED lamps that could be reasonable
substitutes. (Earthjustice and NRDC, No.
15 at p. 1; CA IOUs, No. 16 at p. 3)
Specifically, the CA IOUs commented
that LED technology has advanced
rapidly in recent years, and LED light
sources increasingly are used in many
different applications. The CA IOUs
stated that they have found several
examples of commercially available
pool and spa LED lamps sold by online
retailers that could be alternatives to
R20 short lamps. While these products
are currently more expensive, the CA
I0OUs contended that they offer energy
cost savings, longer lifetimes, and lower
maintenance costs. The CA IOUs also
noted that LED lamp costs are forecasted
to fall quickly in the coming years as
LED technology continues to mature.
(CA'I0Us, No. 16 at p. 3)

In the NOPR analysis, DOE had
conducted market research to identify
any commercially available LED lamps
determined to be compatible with the
R20 short lamp fixture and to have the
required special characteristics of R20
short lamps. For this final rule, DOE
updated its market analysis and verified
the conclusions of the NOPR
assessment; DOE did not find any LED
lamps that had the necessary
requirements of lumen output or beam
spread.

The CA IOUs remarked that while
DOE acknowledged that the PAR16 and
LED replacement lamps are currently
being used, DOE still claimed that these
lamps should not be considered
substitute products because neither
lamp type is demonstrating full
equivalency in terms of lumen output
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and/or measured light distribution. The
CA I0Us suggested this reasoning is not
applicable when comparing LED to
incandescent lighting in pool and spa
applications. Pool and spa LEDs can be
designed to provide cooler light
compared to incandescent lamps, with
higher intensity at shorter wavelengths
within the spectrum of visible light. The
CA I0Us explained that water has a
higher optical absorption coefficient at
longer wavelengths, which effectively
acts as a filter that allows more cool
light than warm light to pass through.
Therefore, LED lamps need fewer total
lumens to light a pool and will provide
more even illumination with fewer “hot
spots” than incandescent lighting. For
these reasons, the CA IOUs argued that
comparisons of lumen output and light
distribution for pool and spa lighting
should not be based on raw
measurements of the light source
outside of the fixture. (CA IOUs, No. 16
at p. 3)

In support of this argument, the CA
IOUs referred to a 2010 emerging
technology study wherein they
evaluated the performance of
incandescent and LED lamps in pool
and spa lighting applications.1” The CA
IOUs stated that the study measured the
light output and distribution of R20
lamps and several LED replacement
products (both lamps and fixtures) at
the surface of a pool, and generally
found the quality of light provided by
the LED products was superior in terms
of brightness and evenness of
distribution. The CA IOUs also noted
that LED pool and spa lighting products
have probably continued to improve in
the three years since this study was
completed. (CA IOUs, No. 16 at p. 3)

DOE reviewed the study referenced by
the CA IOUs to further assess the
possibility of LED lamps as a reasonable
substitute for R20 short lamps. The
study did find that uniformity and light
levels improved relative to incandescent
lighting in pools, but mainly for
replacements of both lamp and fixture.
For direct replacement LED lamps, the
study noted that while they had the
potential to improve uniformity, the
results were less constant and in some
cases poorer than those of the
preexisting incandescent lighting.18
Further, the study stated that direct
replacement LED lamps tend to fall in
the “one size fits all” category, limiting

17 Southern California Edison. Commercial LED
Pool Lamps. December 2010. Southern California
Edison Design and Engineering Services Customer
Service Business Unit:.Rosemead, CA. Report No.
ET10SCE1130. Available here: www.etcc-ca.com/
images/stories/et10sce1130_-_commercial led
pool_lighting.pdf.

181bid, page 34.

their ability to provide the performance
needed in certain applications.1? As
noted previously, DOE concluded the
criteria for a reasonable substitute must
be met by the lamp alone. Based on the
study, the direct replacement lamps
tested did not consistently meet light
levels compared to incandescent
lighting.

The CA I0Us suggested that the “blue
filter” effect causes the underwater
performance of lumens to differ from
the absolute lumen output as measured
outside the underwater fixture. Thus,
using measured lumens as a criterion to
identify a reasonable substitute is
unsuitable for this application. (CA
I0Us, No. 16 at pp. 3—4) However, the
study noted that the influence of the
“blue filter”” effect on pool lighting is
proportional to pool size. The effect is
greater in larger pools where light must
travel long distances, than in spas where
light travels shorter distances.2® The
variation in this phenomenon makes it
problematic to develop an accurate and
consistent light level metric. Further, a
light level metric based on this effect
cannot be used to determine
replacements for all R20 short lamps, as
the blue filter effect is not significant in
small pools. Hence, lumen output
remains a more consistent and reliable
metric of gauging the suitability of a
replacement lamp for the R20 short
lamp in all pool and spa applications,
and can be applied across technologies,
including LED lamps.

Finally, the study acknowledged that
LED pool lighting systems would have
difficulty meeting the 0.5 W per square
foot or equivalent illumination building
code requirement. The study suggested
that building code requirements should
be modified to account for the spectral
distribution of lumens rather than the
total lumen output.2? However, DOE
must base its criteria for reasonable
substitutes in this rulemaking on
existing requirements.

For this final rule, DOE again
evaluated commercially available LED
lamps to determine whether they meet
the special characteristics of R20 short
lamps. DOE did not find an LED lamp
that comprised all the necessary
characteristics to serve as a reasonable
substitute for an R20 short lamp. DOE
also examined information provided by
stakeholders regarding the potential
improvement in pool and spa lighting
by replacing incandescent with LED
technology. However, because this
improvement is attributable to
replacement of lamp and fixture rather

191bid, page 38.
20Tbid, pages 35—36.
211bid, page 36.

than only the lamp, DOE could not
consider it in its evaluation of LEDs as
reasonable substitutes for R20 short
lamps. Further, DOE concluded that
while there may be different ways to
measure the illumination of a pool or
spa, the lumen output range identified
as a special characteristic for R20 short
lamps remains a reliable metric that can
be applied across technologies and for
all types of pools and spas.

4. Consumer Use of Substitute Products

The CA IOUs noted that R20 short
lamps have not been manufactured
since 2010. In the meantime, PAR16
lamps and LED products have been
successfully installed in new and
existing pool and spa fixtures without
noticeable negative impacts to
consumers. The CA I0Us further cited
their experience implementing rebate
programs for LED pool lighting, noting
that consumers have expressed a high
degree of satisfaction when replacing
their existing R20 short lamps with
LEDs. The CA IOUs affirmed that in
their experience, consumers are not able
to distinguish small differences in the
beam angle or distribution of light,
particularly when the lamps are behind
a lens and under water. An additional
interview the CA I0Us conducted with
a major distributor of pool lighting
products also confirmed these findings
of consumer satisfaction. (CA IOUs, No.
16 at p. 3)

DOE evaluated lamps as reasonable
substitutes using a set of criteria
described in the beginning of section
II.C. The fact that consumers can
physically replace R20 short lamps with
PAR16 or LED lamps does not
automatically mean they are reasonable
substitutes. Rather, the necessary
criteria for a reasonable substitute lamp
are based on special characteristics of
the R20 short lamp identified in this
analysis.

The CA IOUs called attention to the
fact that for new fixtures the question of
light source equivalency is a non-issue,
and R20 short lamp fixtures do not offer
any unique functionality that cannot be
met by other light sources. As new
fixtures are sold together with the lamps
they were designed for, fixture
manufacturers are able to customize
their lenses based on the source of
lighting being used. (CA IOUs, No. 16 at
p. 3) DOE acknowledges that a lamp and
fixture replacement could adequately
meet pool and spa lighting needs.
However, as the scope of this
rulemaking covers only the R20 short
lamp itself, and not pool and spa
fixtures, DOE must assess reasonable
substitutes for the lamp alone.
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IV. Conclusion

DOE has established that R20 short
lamps were designed for pool and spa
applications based on industry need and
consumer preference. The design
requirements included a wide beam
spread, high lumen output, and
adequate illumination; a heat shield to
withstand the high operating
temperatures of spas; and a shortened
MOL, allowing the lamp to fit in
underwater pool or spa fixtures.
Further, DOE has determined that the
majority of R20 short lamps are
purchased from pool and spa
distributors and specialty retail stores,
and are not available where IRLs are
typically sold for general lighting
applications. R20 short lamps are also
marketed and clearly packaged in a way
that indicates the lamps are specifically
for use in pools and spas. Therefore,
DOE has concluded that R20 short
lamps are designed for pool and spa
applications. Due to the special
application of R20 short lamps, DOE
assessed the impact on energy savings
from the exclusion of these lamps from
energy conservation standards. As R20
short lamps have a small market share
and limited potential for growth, DOE
determined that the regulation of R20
short lamps would not result in
significant energy savings.

DOE also evaluated lamps that could
serve as potential substitutes by
analyzing their ability to replicate the
specialized characteristics of the R20
short lamp, specifically a shortened
MOL, heat shield, high lumen output,
wide beam spread, and adequate
illumination. DOE concluded that there
are no reasonably substitutable lamp
types currently commercially available
that offer the special characteristics of
R20 short lamps.

Based on the assessments of this final
rule, DOE determined that R20 short
lamps should be excluded from energy
conservation standards. DOE’s analysis
found that energy conservation
standards for R20 short lamps would
not result in significant energy savings
because the lamps are designed for
special applications and have special
characteristics not available in
reasonably substitutable lamp types.
Therefore, under section 6291(30)(E),
DOE excludes R20 short lamps from
energy conservation standards by
modifying the definition of
“Incandescent reflector lamp” and
adding a new definition for “R20 short
lamp” in 10 CFR 430.2, as set forth in
the regulatory text of this rule.

In response to the definition of R20
short lamp proposed in the NOPR,
Earthjustice and NRDC commented that

DOE should ensure the definition
includes each of the identified special
characteristics of R20 short lamps,
including the incorporation of a heat
shield, a beam angle between 70 and
123 degrees, and a minimum light
output of 900 lumens. Earthjustice and
NRDC stated that DOE should either add
these criteria to the text of the R20 short
lamp definition or clarify in the
preamble of this final rule that the
requirement that an R20 short lamp be
“designed . . . specifically for pool and
spa applications” includes the
satisfaction of these three criteria.
(Earthjustice and NRDC, No. 15 at p. 1)

DOE agrees with Earthjustice and
NRDC on the importance of the special
characteristics of R20 short lamps and
has stated in section III.C of this final
rule that each of these characteristics is
required for the R20 short lamp to
provide the special application for
which it was designed. DOE believes the
definition for R20 short lamp added to
10 CFR 430.2, which specifies the
wattage, MOL, and requires that the
lamp must be designed, labeled, and
marketed specifically for pool and spa
applications, sufficiently identifies the
lamps designated for exclusion.

V. Procedural Issues and Regulatory
Review

A. Review Under Executive Orders
12866 and 13563

Today’s regulatory action has been
determined to not be a “‘significant
regulatory action” under section 3(f) of
Executive Order 12866, “Regulatory
Planning and Review,” 58 FR 51735
(Oct. 4, 1993). Accordingly, the Office of
Information and Regulatory Affairs
(OIRA) in the Office of Management and
Budget (OMB) is not required to review
this action.

DOE has also reviewed this regulation
pursuant to Executive Order 13563,
issued on January 18, 2011 (76 FR 3281
(Jan. 21, 2011)). Executive Order 13563
is supplemental to and explicitly
reaffirms the principles, structures, and
definitions governing regulatory review
established in Executive Order 12866.
To the extent permitted by law, agencies
are required by Executive Order 13563
to: (1) Propose or adopt a regulation
only upon a reasoned determination
that its benefits justify its costs
(recognizing that some benefits and
costs are difficult to quantify); (2) tailor
regulations to impose the least burden
on society, consistent with obtaining
regulatory objectives, taking into
account, among other things, and to the
extent practicable, the costs of
cumulative regulations; (3) select, in
choosing among alternative regulatory

approaches, those approaches that
maximize net benefits (including
potential economic, environmental,
public health and safety, and other
advantages; distributive impacts; and
equity); (4) to the extent feasible, specify
performance objectives, rather than
specifying the behavior or manner of
compliance that regulated entities must
adopt; and (5) identify and assess
available alternatives to direct
regulation, including providing
economic incentives to encourage the
desired behavior, such as user fees or
marketable permits, or providing
information upon which choices can be
made by the public.

DOE emphasizes as well that
Executive Order 13563 requires agencies
to use the best available techniques to
quantify anticipated present and future
benefits and costs as accurately as
possible. In its guidance, OIRA has
emphasized that such techniques may
include identifying changing future
compliance costs that might result from
technological innovation or anticipated
behavioral changes. For the reasons
stated in the preamble, DOE believes
that today’s final rule is consistent with
these principles, including the
requirement that, to the extent
permitted by law, benefits justify costs
and that net benefits are maximized.

B. Review Under the Regulatory
Flexibility Act

The Regulatory Flexibility Act (5
U.S.C. 601 et seq.) requires preparation
of a final regulatory flexibility analysis
(RFA) for any rule that by law must be
proposed for public comment, unless
the agency certifies that the rule, if
promulgated, will not have a significant
economic impact on a substantial
number of small entities. As required by
Executive Order 13272, “Proper
Consideration of Small Entities in
Agency Rulemaking,” 67 FR 53461
(August 16, 2002), DOE published
procedures and policies on February 19,
2003, to ensure that the potential
impacts of its rules on small entities are
properly considered during the
rulemaking process. 68 FR 7990. DOE
has made its procedures and policies
available on the Office of the General
Counsel’s Web site (http://energy.gov/
gc/office-general-counsel).

DOE reviewed today’s rulemaking
under the provisions of the Regulatory
Flexibility Act and the policies and
procedures published on February 19,
2003. This rulemaking sets no
standards; it only determines that
exclusion from standards is warranted
for R20 short lamps. DOE certifies that
this rulemaking will not have a
significant impact on a substantial
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number of small entities. The factual
basis for this certification is as follows.

For manufacturers of R20 short lamps,
the Small Business Administration
(SBA) has set a size threshold, which
defines those entities classified as
“small businesses” for the purposes of
the statute. DOE used the SBA’s small
business size standards to determine
whether any small entities would be
subject to the requirements of the rule.
65 FR 30836, 30848 (May 15, 2000), as
amended at 65 FR 53533, 53544 (Sept.
5, 2000) and codified at 13 CFR part
121.The size standards are listed by
North American Industry Classification
System (NAICS) code and industry
description and are available at
www.sba.gov/sites/default/files/files/
Size Standards_Table.pdf. R20 short
lamp manufacturing is classified under
NAICS 335110, “Electric Lamp Bulb
and Part Manufacturing.” The SBA sets
a threshold of 1,000 employees or less
for an entity to be considered as a small
business for this category. DOE
identified two small business
manufacturers of R20 short lamps.

Amendments to EPCA in EPAct 1992
established the current energy
conservation standards for certain
classes of IRLs. On July 14, 2009, DOE
published a final rule in the Federal
Register that amended these standards,
with a compliance date of July 14, 2012.
74 FR 34080. In that rulemaking, DOE
concluded that the standards would not
have a substantial impact on small
entities and, therefore, did not prepare
a regulatory flexibility analysis. 74 FR at
34174-34175 (July 14, 2009). On the
basis of the foregoing and because this
rulemaking to establish an exclusion
from standards decreases regulatory
burden, DOE certifies that this
rulemaking will have no significant
economic impact on a substantial
number of small entities. Accordingly,
DOE has not prepared an RFA for this
final rule. DOE transmitted the
certification and supporting statement
of factual basis to the Chief Counsel for
Advocacy of the SBA for review under
5 U.S.C. 605(b).

C. Review Under the Paperwork
Reduction Act

This rulemaking, which establishes an
exclusion from energy conservation
standards for R20 short lamps, would
impose no new information or record
keeping requirements. Accordingly, the
OMB clearance is not required under
the Paperwork Reduction Act. (44
U.S.C. 3501 et seq.)

D. Review Under the National
Environmental Policy Act of 1969

Pursuant to the National
Environmental Policy Act (NEPA) of
1969, DOE has determined that this
final rule fits within the category of
actions that are categorically excluded
from review under the National
Environmental Policy Act of 1969 (Pub.
L. 91-190, codified at 42 U.S.C. 4321 et
seq.), and DOE’s implementing
regulations at 10 CFR part 1021.
Specifically, the rulemaking amends an
existing rule without changing its
environmental effect, and, therefore, is
covered by Categorical Exclusion (CX)
A5 found in 10 CFR part 1021, subpart
D, appendix A. Therefore, as DOE has
made a CX determination for the
rulemaking, DOE does not need to
prepare an Environmental Assessment
or Environmental Impact Statement.
DOE’s CX determination is available at
http://cxnepa.energy.gov/.

E. Review Under Executive Order 13132

Executive Order 13132, “Federalism.”
64 FR 43255 (Aug. 10, 1999) imposes
certain requirements on Federal
agencies formulating and implementing
policies or regulations that preempt
State law or that have Federalism
implications. The Executive Order
requires agencies to examine the
constitutional and statutory authority
supporting any action that would limit
the policymaking discretion of the
States and to carefully assess the
necessity for such actions. The
Executive Order also requires agencies
to have an accountable process to
ensure meaningful and timely input by
State and local officials in the
development of regulatory policies that
have Federalism implications. On
March 14, 2000, DOE published a
statement of policy describing the
intergovernmental consultation process
it will follow in the development of
such regulations. 65 FR 13735. EPCA
governs and prescribes Federal
preemption of State regulations as to
energy conservation for the products
that are the subject of today’s final rule.
States can petition DOE for exemption
from such preemption to the extent, and
based on criteria, set forth in EPCA. (42
U.S.C. 6297) No further action is
required by Executive Order 13132.

F. Review Under Executive Order 12988

With respect to the review of existing
regulations and the promulgation of
new regulations, section 3(a) of
Executive Order 12988, “Civil Justice
Reform,” imposes on Federal agencies
the general duty to adhere to the
following requirements: (1) Eliminate

drafting errors and ambiguity; (2) write
regulations to minimize litigation; and
(3) provide a clear legal standard for
affected conduct rather than a general
standard and promote simplification
and burden reduction. 61 FR 4729 (Feb.
7, 1996). Section 3(b) of Executive Order
12988 specifically requires that
Executive agencies make every
reasonable effort to ensure that the
regulation: (1) Clearly specifies the
preemptive effect, if any; (2) clearly
specifies any effect on existing Federal
law or regulation; (3) provides a clear
legal standard for affected conduct
while promoting simplification and
burden reduction; (4) specifies the
retroactive effect, if any; (5) adequately
defines key terms; and (6) addresses
other important issues affecting clarity
and general draftsmanship under any
guidelines issued by the Attorney
General. Section 3(c) of Executive Order
12988 requires Executive agencies to
review regulations in light of applicable
standards in section 3(a) and section
3(b) to determine whether they are met
or it is unreasonable to meet one or
more of them. DOE has completed the
required review and determined that, to
the extent permitted by law, this final
rule meets the relevant standards of
Executive Order 12988.

G. Review Under the Unfunded
Mandates Reform Act of 1995

Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA) requires
each Federal agency to assess the effects
of Federal regulatory actions on State,
local, and Tribal governments and the
private sector. Public Law 1044, sec.
201 (codified at 2 U.S.C. 1531). For an
amended regulatory action likely to
result in a rule that may cause the
expenditure by State, local, and Tribal
governments, in the aggregate, or by the
private sector of $100 million or more
in any one year (adjusted annually for
inflation), section 202 of UMRA requires
a Federal agency to publish a written
statement that estimates the resulting
costs, benefits, and other effects on the
national economy. (2 U.S.C. 1532(a), (b))
The UMRA also requires a Federal
agency to develop an effective process
to permit timely input by elected
officers of State, local, and Tribal
governments on a ‘‘significant
intergovernmental mandate,” and
requires an agency plan for giving notice
and opportunity for timely input to
potentially affected small governments
before establishing any requirements
that might significantly or uniquely
affect small governments. On March 18,
1997, DOE published a statement of
policy on its process for
intergovernmental consultation under
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UMRA. 62 FR 12820. DOE’s policy
statement is also available at http://
energy.gov/gc/office-general-counsel.
DOE examined today’s rulemaking
according to UMRA and its statement of
policy and determined that the rule
contains neither an intergovernmental
mandate, nor a mandate that may result
in the expenditure of $100 million or
more in any year. Instead, the rule
excludes R20 short lamps from
standards, thereby eliminating any
existing associated compliance costs.
Accordingly, no further assessment or
analysis is required under the Unfunded
Mandates Reform Act of 1995.

H. Review Under the Treasury and
General Government Appropriations
Act, 1999

Section 654 of the Treasury and
General Government Appropriations
Act, 1999 (Pub. L. 105-277) requires
Federal agencies to issue a Family
Policymaking Assessment for any rule
that may affect family well-being. This
rule would not have any impact on the
autonomy or integrity of the family as
an institution. Accordingly, DOE has
concluded that it is not necessary to
prepare a Family Policymaking
Assessment.

I. Review Under Executive Order 12630

DOE has determined, under Executive
Order 12630, “Governmental Actions
and Interference with Constitutionally
Protected Property Rights” 53 FR 8859
(March 18, 1988), that this regulation
would not result in any takings that
might require compensation under the
Fifth Amendment to the U.S.
Constitution.

J. Review Under the Treasury and
General Government Appropriations
Act, 2001

Section 515 of the Treasury and
General Government Appropriations
Act, 2001 (44 U.S.C. 35186, note)
provides for Federal agencies to review
most disseminations of information to
the public under guidelines established
by each agency pursuant to general
guidelines issued by OMB. OMB’s
guidelines were published at 67 FR
8452 (Feb. 22, 2002), and DOE’s
guidelines were published at 67 FR
62446 (Oct. 7, 2002). DOE has reviewed
today’s final rule under the OMB and
DOE guidelines and has concluded that
it is consistent with applicable policies
in those guidelines.

K. Review Under Executive Order 13211

Executive Order 13211, ‘““Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” 66 FR 28355 (May

22, 2001), requires Federal agencies to
prepare and submit to OIRA at OMB, a
Statement of Energy Effects for any
significant energy action. A “significant
energy action” is defined as any action
by an agency that promulgates or is
expected to lead to promulgation of a
final rule, and that: (1) Is a significant
regulatory action under Executive Order
12866, or any successor order; and (2)
is likely to have a significant adverse
effect on the supply, distribution, or use
of energy, or (3) is designated by the
Administrator of OIRA as a significant
energy action. For any significant energy
action, the agency must give a detailed
statement of any adverse effects on
energy supply, distribution, or use
should the proposal be implemented,
and of reasonable alternatives to the
action and their expected benefits on
energy supply, distribution, and use.

DOE has concluded that today’s
regulatory action, which excludes R20
short lamps from energy conservation
standards, is not a significant energy
action because the exclusion from
standards is not likely to have a
significant adverse effect on the supply,
distribution, or use of energy, nor has it
been designated as such by the
Administrator at OIRA. Accordingly,
DOE has not prepared a Statement of
Energy Effects on the final rule.

L. Review Under the Information
Quality Bulletin for Peer Review

On December 16, 2004, OMB, in
consultation with the Office of Science
and Technology Policy (OSTP), issued
its Final Information Quality Bulletin
for Peer Review (the Bulletin). 70 FR
2664 (Jan. 14, 2005). The Bulletin
establishes that certain scientific
information shall be peer reviewed by
qualified specialists before it is
disseminated by the Federal
Government, including influential
scientific information related to agency
regulatory actions. The purpose of the
Bulletin is to enhance the quality and
credibility of the Government’s
scientific information. Under the
Bulletin, the energy conservation
standards rulemaking analyses are
“influential scientific information,”
which the Bulletin defines as scientific
information the agency reasonably can
determine will have, or does have, a
clear and substantial impact on
important public policies or private
sector decisions. 70 FR 2667 (Jan. 14,
2005).

In response to OMB’s Bulletin, DOE
conducted formal in-progress peer
reviews of the energy conservation
standards development process and
analyses and has prepared a Peer
Review Report pertaining to the energy

conservation standards rulemaking
analyses. Generation of this report
involved a rigorous, formal, and
documented evaluation using objective
criteria and qualified and independent
reviewers to make a judgment as to the
technical/scientific/business merit, the
actual or anticipated results, and the
productivity and management
effectiveness of programs and/or
projects. The “Energy Conservation
Standards Rulemaking Peer Review
Report” dated February 2007 has been
disseminated and is available at the
following Web site:
www1.eere.energy.gov/buildings/
appliance standards/peer review.html.

M. Congressional Notification

As required by 5 U.S.C. 801, DOE will
report to Congress on the promulgation
of this rule prior to its effective date.
The report will state that it has been
determined that the rule is not a “major
rule” as defined by 5 U.S.C. 804(2).

VI. Approval of the Office of the
Secretary

The Secretary of Energy has approved
publication of today’s final rule.

List of Subjects in 10 CFR Part 430

Administrative practice and
procedure, Confidential business
information, Energy conservation,
Household appliances, Imports,
Intergovernmental relations, Reporting
and recordkeeping requirements, and
Small businesses.

Issued in Washington, DC, on November 7,
2013.

David T. Danielson,

Assistant Secretary, Energy Efficiency and
Renewable Energy.

For the reasons set forth in the
preamble, DOE amends part 430 of
chapter II, subchapter D, of title 10 of
the Code of Federal Regulations, as set
forth below:

PART 430—ENERGY CONSERVATION
PROGRAM FOR CONSUMER
PRODUCTS

m 1. The authority citation for part 430
continues to read as follows:

Authority: 42 U.S.C. 6291-6309; 28 U.S.C.
2461 note.

m 2.In §430.2, revise the definition for
“Incandescent reflector lamp” and add
the definition for “R20 short lamp,” in
alphabetical order, to read as follows:

§430.2 Definitions.
* * * * *

Incandescent reflector lamp
(commonly referred to as a reflector
lamp) means any lamp in which light is
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produced by a filament heated to
incandescence by an electric current,
which: contains an inner reflective
coating on the outer bulb to direct the
light; is not colored; is not designed for
rough or vibration service applications;
is not an R20 short lamp; has an R, PAR,
ER, BR, BPAR, or similar bulb shapes
with an E26 medium screw base; has a
rated voltage or voltage range that lies

at least partially in the range of 115 and
130 volts; has a diameter that exceeds
2.25 inches; and has a rated wattage that
is 40 watts or higher.

* * * * *

R20 short lamp means a lamp that is
an R20 incandescent reflector lamp that
has a rated wattage of 100 watts; has a
maximum overall length of 3 and 5/8, or
3.625, inches; and is designed, labeled,
and marketed specifically for pool and
spa applications.

* * * * *
[FR Doc. 2013—27248 Filed 11-13—-13; 8:45 am]
BILLING CODE 6450-01-P

BUREAU OF CONSUMER FINANCIAL
PROTECTION

12 CFR Part 1024
RIN 3170-AA37

Homeownership Counseling
Organizations Lists Interpretive Rule

AGENCY: Bureau of Consumer Financial
Protection.

ACTION: Final rule.

SUMMARY: This rule describes data
instructions for lenders to use in
complying with the requirement under
the High-Cost Mortgage and
Homeownership Counseling
Amendments to the Truth in Lending
Act (Regulation Z) and Homeownership
Counseling Amendments to the Real
Estate Settlement Procedures Act
(RESPA Homeownership Counseling
Amendments) Final Rule to provide a
homeownership counseling list using
data made available by the Bureau or
Department of Housing and Urban
Development (HUD).

DATES: This rule is effective January 10,
2014.

FOR FURTHER INFORMATION CONTACT:
Rachel Ross, Special Assistant; Joseph
Devlin, Counsel; Office of Regulations,
at (202) 435-7700.

SUPPLEMENTARY INFORMATION:

I. Background

In January 2013, pursuant to the
Dodd-Frank Act, Public Law 111-203,
124 Stat. 1375 (2010), the Bureau issued
the High-Cost Mortgage and

Homeownership Counseling
Amendments to the Truth in Lending
Act (Regulation Z) and Homeownership
Counseling Amendments to the Real
Estate Settlement Procedures Act
(RESPA Homeownership Counseling
Amendments) Final Rule (2013 HOEPA
Final Rule).? The 2013 HOEPA Final
Rule implemented numerous Dodd-
Frank Act requirements. Section 1450 of
the Dodd-Frank Act amended section
5(c) of the Real Estate Settlement
Procedures Act (RESPA) to require
lenders to provide federally related
mortgage loan applicants with a
“reasonably complete or updated list of
homeownership counselors who are
certified pursuant to section 106(e) of
the Housing and Urban Development
Act of 1968 (12 U.S.C. 1701x(e)) and
located in the area of the lender.” 2 The
RESPA Homeownership Counseling
Amendments implements this section
1450 amendment in Regulation X
§1024.20(a).

In implementing this Dodd-Frank Act
requirement, § 1024.20(a)(1) requires
lenders to provide the loan applicant
with a written list of homeownership
counseling organizations that provide
relevant services in the loan applicant’s
location. The Bureau specified two
compliance methods for obtaining this
list: (1) using a tool developed and
maintained by the Bureau on its Web
site, and (2) using data made available
by the Bureau or HUD, provided that the
data is used in accordance with
instructions provided with the data.3
The Bureau noted the use of the data in
accordance with these instructions
would produce a list consistent with
what would have been generated if the
tool had been used.# This rule interprets
§1024.20(a)(1) of the RESPA
Homeownership Counseling
Amendments, including describing
those data instructions.

The Bureau’s tool, as discussed in
§1024.20(a)(1)(i), follows these data
instructions.

II. List and Data Instructions

This rule interprets the § 1024.20(a)(1)
requirement for lenders to provide a list
of homeownership organizations and to
obtain the list from data made available

178 FR 6855 (Jan. 31, 2013).

2Section 106(e) of the Housing and Urban
Development Act of 1968, 12 U.S.C. 1701x(e),
requires that homeownership counseling provided
under programs administered by HUD can be
provided only by organizations or individuals
certified by HUD as competent to provide
homeownership counseling. Section 106(e) also
requires HUD to establish standards and procedures
for testing and certifying counselors.

3These two pathways are specified in
§1024.20(a)(1)(i) and (ii), respectively.

478 FR 6865 (Jan. 31, 2013).

by the Bureau or HUD, provided the
data is used in accordance with
instructions provided with the data.®
This rule describes instructions for
lenders to use in complying with the
§1024.20(a)(1)(ii) requirement to
generate a list of homeownership
counseling organizations by using data
provided by the Bureau or HUD.

HUD currently provides this data.
HUD maintains a free and publicly
available application programming
interface (API) containing data on HUD-
approved housing counseling agencies
(HUD API). Although it appears on this
site that a token is required to utilize
this data, credentials are not required to
access and use the data. These data
instructions are designed to be applied
with publicly available homeownership
counselor agency data from HUD,® as
referenced in §1024.20(a)(1)(ii). The
Bureau will make a summary of the data
instructions available on the Bureau’s
Web site, along with a link to the
publicly available housing counseling
agency data.

A. Number of Homeownership
Counselors To Appear on List

Section 1024.20(a)(1) requires lenders
to provide a written list of
homeownership counseling
organizations. Consistent with
§1024.20(a)(1), lenders comply with
this requirement when they provide a
list of ten HUD-approved housing
counseling agencies. The tool
maintained by the Bureau will generate
a list of ten HUD-approved housing
counseling agencies. A list generated by
the lender under § 1024.20(a)(1)(ii)
complies with § 1024.20(a)(1) when the
same number of counseling agencies
(ten) are provided. Listing ten housing
counseling agencies ensures fairness
and equity among housing counseling
agencies, by offering borrowers a
thorough and diverse list of counseling
options.

B. Location by Zip Code

Section 1024.20(a)(1) requires lenders
to provide a written list of
homeownership counseling
organizations in the loan applicant’s
location. As the Bureau discussed in the
RESPA Homeownership Counseling
Amendments, lenders comply with
§1024.20(a)(1), when they use the

5RESPA and § 1024.20(a)(1) refer to counseling
entities as Homeownership Counseling
Organizations. HUD refers to them as HUD-
approved Housing Counseling Agencies.
Homeownership Counseling Organizations as
referred to in § 1024.20(a)(1) and this rule are
considered HUD-approved Housing Counseling
Agencies.

6 Available at: http://data.hud.gov/housing_
counseling.html.
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borrower’s five-digit zip code to
generate a list of the ten closest HUD-
approved housing counseling agencies
to the centroid of the zip code of the
borrower’s current address, in
descending order of proximity to the
centroid. The borrower’s current zip
code satisfies the requirement that the
homeownership counseling
organizations be in the loan applicant’s
location. The zip code of the borrower’s
current address is the default to be
entered for list generation. Lenders,
should they choose, may offer borrowers
the option of generating the list from a
zip code different than their home
address, or from a more precise
geographic marker such as a street
address, but lenders are not required to
offer such an option. The Bureau’s tool
will permit generating the list of HUD-
approved housing counseling agencies
through entry of zip code. A list

generated by the lender pursuant to
§1024.20(a)(1)(ii) complies with
§1024.20(a)(1) when the lender
generates the list through entry of zip
code or from a more precise geographic
marker such as a street address. Lenders
generating a list pursuant to
§1024.20(a)(1)(ii) through zip code or
from a more precise geographic marker
such as a street address, will ensure that
lists generated under this provision are
obtained through similar means as those
generated through the Bureau’s tool,
thus ensuring consistency.

C. Homeownership Counselor Contact
Information

Section 1024.20(a)(1) requires lenders
to provide a written list of
homeownership counseling
organizations that provide relevant
services in the loan applicant’s location.
Consistent with §1024.20(a)(1), lenders

comply when they provide the
following data fields for each housing
counseling agency on the list to the
extent that they are available through
the HUD API: Agency name, phone
number, street address, street address
continued, city, state, zip code, Web site
URL, email address, counseling services
provided, and languages spoken.
Providing a street address is preferable
to providing a mailing address, as
available. The tool maintained by the
Bureau will provide these data fields to
the extent that they are available
through the HUD API. A list generated
by the lender under § 1024.20(a)(1)(ii)
complies with §1024.20(a)(1) when
these data fields are provided to the
extent that they are available through
the HUD API The table below describes
how the HUD API data fields relate to
the above required data fields:

Data element required for list for
each agency

HUD API Field name

HUD Field definition

Example

AgENCY NAME ....coovirieiriieeerieeene nme ...........
Phone number .........ccccoeeveieenen. phonel ......
Street address ........ccccovvveiereennn. adr1

Street address continued ..

Zip code
Website URL

Email address ........cccccvvievieeennen. email ..........
Counseling services provided ..... Services
Languages spoken ........c.cccceeenes languages

Agency name

Phone number
Street Address
Street Address continued.
City

is located.
Zip Code
Agency Web Site address
Email address

available.

provides services.

Code for state in which agency

Types of Counseling Services

The languages in which agency

“Local Counseling Agency”.
“555-555-5555".
1234 Main Street”.

“Anytown”.
“PA”.

“12345”.

“http://www.counselor.org’.

“counselor@counselor.org”.

“DFC,FBC,FHW,HIC,HMC,NDW,PLW,
PPC,PPW,RHC” 7.

“ENG”.

Data fields which are populated with
codes that are not commonly
understood by borrowers should be
translated into their definitional
meanings, according to the Data
Dictionary,” to ensure clarity. This will
be relevant for the data fields entitled
“Counseling services provided” and
“Languages spoken.”

D. Accompanying Information

Lenders comply with § 1024.20(a)(1)
when the following language is
included: “The counseling agencies on
this list are approved by the U.S.
Department of Housing and Urban
Development (HUD), and they can offer
independent advice about whether a
particular set of mortgage loan terms is
a good fit based on your objectives and
circumstances, often at little or no cost
to you. This list shows you several

7 A data dictionary for the Field “Services” can
be found at http://data.hud.gov/Housing_
Counselor/getServices, and a data dictionary for
“Languages’” can be found at http://data.hud.gov/
Housing_Counselor/getLanguages.

approved agencies in your area. You can
find other approved counseling agencies
at the Consumer Financial Protection
Bureau’s (CFPB) Web site:
consumerfinance.gov/mortgagehelp or
by calling 1-855-411-CFPB (2372). You
can also access a list of nationwide
HUD-approved counseling
intermediaries at http://portal.hud.gov/
hudportal/HUD?src=/ohc_nint.”
Including information about where
borrowers can gain additional
information is consistent with the
Bureau’s preamble discussion of how it
envisioned implementing the
§1024.20(a)(1) list requirement in the
RESPA Homeownership Counseling
Amendments.8 Giving borrowers the
link to HUD-approved national
counseling intermediaries offers

8See 78 FR 6855 (Jan. 31, 2013) (“The Bureau
anticipates the lists generated through its tool will
also include information enabling the consumer to
access the Bureau or HUD list of homeownership
counseling organizations, so that an applicant who
receives the list can obtain information about
additional counseling organizations if desired.”).

borrowers additional housing
counseling options, as national
intermediaries offer phone counseling
and online counseling services, which
are particularly useful to borrowers in
remote areas or areas less-dense with
counseling agencies. The Bureau’s tool
will generate lists under
§1024.20(a)(1)(i) that include this text
above. By including this information,
lenders generating lists under
§1024.20(a)(1)(ii) will comply with
§1024.20(a)(1). This will ensure that
information provided under this
provision is consistent with information
accompanying lists generated by the
Bureau’s Web site, thus ensuring
consistency.

III. Regulatory Requirements

This rule articulates the Bureau’s
interpretations of the RESPA
Homeownership Counseling
Amendments. It is therefore exempt
from the APA’s notice and comment
rulemaking requirements pursuant to 5
U.S.C. 553(b).
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Because no notice of proposed
rulemaking is required, the Regulatory
Flexibility Act does not require an
initial or final regulatory flexibility
analysis. 5 U.S.C. 603(a), 604(a).

The Bureau has determined that the
Rule does not impose any new or revise
any existing recordkeeping, reporting, or
disclosure requirements on covered
entities or members of the public that
would be collections of information
requiring OMB approval under the
Paperwork Reduction Act, 44 U.S.C.
3501, et seq. The requirement for
lenders to provide the loan applicant
with a written list of homeownership
counseling organizations in the loan
applicant’s location is currently
approved by OMB and assigned the
OMB control number 3170-0025.
Generally, the collections of information
contained in Regulation X are assigned
the OMB control number 3170-0016,
and the collections of information
contained in Regulation Z are assigned
the OMB control number 3170-0015.

Dated: November 7, 2013.

Richard Cordray,

Director, Bureau of Consumer Financial
Protection.

[FR Doc. 2013-27300 Filed 11-13-13; 8:45 am]
BILLING CODE 4810-AM-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2013-0871; Directorate
Identifier 2013—-NM-187-AD; Amendment
39-17658; AD 2013-23-03]

RIN 2120-AA64
Airworthiness Directives; The Boeing
Company Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule; request for
comments.

SUMMARY: We are adopting a new
airworthiness directive (AD) for certain
The Boeing Company Model 747-100,
747-100B, 747-100B SUD, 747-200B,
747-200C, 747-200F, 747-300, 747—
400, 747-400D, 747—400F, and 747SR
series airplanes. This AD requires
inspecting to determine the part number
of the inboard actuator attach fittings of
the outboard flap. For affected attach
fittings, this AD requires doing a
detailed inspection of the attach fittings
for a cylindrical defect and replacing if
necessary. As an option to the detailed
inspection, this AD allows replacement
of affected attach fittings. This AD was

prompted by a report of the fracture of
an inboard actuator attach fitting of the
outboard flap. An inspection of the
attach fitting revealed that it was
incorrectly machined with a cylindrical
profile instead of a conical profile,
resulting in reduced wall thickness. We
are issuing this AD to detect and correct
defective inboard actuator attach fittings
which, combined with loss of the
outboard actuator load path, could
result in uncontrolled retraction of the
outboard flap, damage to flight control
systems, and consequent reduced
controllability of the airplane.

DATES: This AD is effective November
29, 2013.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in the AD
as of November 29, 2013.

We must receive comments on this
AD by December 30, 2013.

ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

For service information identified in
this AD, contact Boeing Commercial
Airplanes, Attention: Data & Services
Management, P.O. Box 3707, MC 2H-65,
Seattle, WA 98124-2207; telephone
206—-544-5000, extension 1; fax 206—
766-5680; Internet https://
www.myboeingfleet.com. You may
review copies of the referenced service
information at the FAA, Transport
Airplane Directorate, 1601 Lind Avenue
SW., Renton, Washington. For
information on the availability of this
material at the FAA, call 425-227-1221.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this AD, the regulatory
evaluation, any comments received, and
other information. The street address for

the Docket Office (phone: 800-647—
5527) is in the ADDRESSES section.
Comments will be available in the AD
docket shortly after receipt.

FOR FURTHER INFORMATION CONTACT:
Nathan Weigand, Aerospace Engineer,
Airframe Branch, ANM-120S, FAA,
Seattle Aircraft Certification Office,
1601 Lind Avenue SW., Renton, WA
98057—-3356; phone: 425-917-6428; fax:
425-917-6590; email:
nathan.p.weigand@faa.gov.
SUPPLEMENTARY INFORMATION:

Discussion

We received a report a report of the
fracture of a No. 7 inboard actuator
attach fitting of the outboard flap. It was
determined that the fracture occurred in
the internal conical machined area.
Investigation revealed that a portion of
the interior surface was machined with
a cylindrical profile instead of a conical
profile. This resulted in reduced wall
thickness and subsequent fracture; the
thickness of the fitting was
approximately half the designed wall
thickness. We also received reports of
other attach fittings with a cylindrical
defect with reduced wall thickness. This
condition combined with loss of the
outboard actuator load path, if not
corrected, could result in uncontrolled
retraction of the outboard flap and
subsequent damage to flight control
systems at the rear spar, and consequent
reduced controllability of the airplane.

Relevant Service Information

We reviewed Boeing Alert Service
Bulletin 747-57A2343, dated September
12, 2013. For information on the
procedures and compliance times, see
this service information at http://
www.regulations.gov.

FAA’s Determination

We are issuing this AD because we
evaluated all the relevant information
and determined the unsafe condition
described previously is likely to exist or
develop in other products of the same
type design.

AD Requirements

This AD requires inspecting to
determine the part number of the
inboard actuator attach fittings of the
outboard flap. For affected attach
fittings, this AD requires doing a
detailed inspection of the attach fittings
for a cylindrical defect and replacing if
necessary. As an option to the detailed
inspection, this AD allows replacement
of the affected attach fittings.

The FAA worked in conjunction with
industry, under the Airworthiness
Directives Implementation Aviation
Rulemaking Committee, to enhance the
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AD system. One enhancement was a
new process for annotating which steps
in the service information are required
for compliance with an AD.
Differentiating these steps from other
tasks in the service information is
expected to improve an owner’s/
operator’s understanding of crucial AD
requirements and help provide
consistent judgment in AD compliance.
The actions specified in the service
information described previously
include steps that are labeled as RC
(required for compliance) because these
steps have a direct effect on detecting,
preventing, resolving, or eliminating an
identified unsafe condition.

As noted in the specified service
information, steps labeled as RC must be
done to comply with the AD. However,
steps that are not labeled as RC are
recommended. Those steps that are not
labeled as RC may be deviated from,
done as part of other actions, or done
using accepted methods different from
those identified in the service
information without obtaining approval
of an alternative method of compliance
(AMOQG), provided the steps labeled as
RC can be done and the airplane can be
put back in a serviceable condition. Any
substitutions or changes to steps labeled
as RC will require approval of an
AMOC.

Interim Action

We consider this AD interim action.
The manufacturer is currently

developing a modification that will
address the unsafe condition identified
in this AD. Once this modification is
developed, approved, and available, we
might consider additional rulemaking.

We are also considering further
rulemaking to require a minimum
thickness inspection of inboard actuator
attach fittings that are conically
machined. However, the planned
compliance time for the minimum
thickness inspection would allow
enough time to provide notice and
opportunity for prior public comment
on the merits of that inspection. This
AD only addresses the unsafe condition
associated with inboard actuator attach
fittings of the outboard flap that have a
cylindrical defect.

FAA'’s Justification and Determination
of the Effective Date

An unsafe condition exists that
requires the immediate adoption of this
AD. The FAA has found that the risk to
the flying public justifies waiving notice
and comment prior to adoption of this
rule because defective actuator attach
fittings, combined with loss of the
outboard actuator load path, could
result in uncontrolled retraction of the
outboard flap, damage to flight control
systems, and consequent reduced
controllability of the airplane.
Therefore, we find that notice and
opportunity for prior public comment
are impracticable and that good cause

ESTIMATED COSTS

exists for making this amendment
effective in less than 30 days.

Comments Invited

This AD is a final rule that involves
requirements affecting flight safety and
was not preceded by notice and an
opportunity for public comment.
However, we invite you to send any
written data, views, or arguments about
this AD. Send your comments to an
address listed under the ADDRESSES
section. Include the docket number
FAA-2013-0871 and Directorate
Identifier 2013—NM-187—-AD at the
beginning of your comments. We
specifically invite comments on the
overall regulatory, economic,
environmental, and energy aspects of
this AD. We will consider all comments
received by the closing date and may
amend this AD because of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this AD.

Costs of Compliance

We estimate that this AD affects 184
airplanes of U.S. registry.

We estimate the following costs to
comply with this AD:

; Cost per Cost on U.S.
Action Labor cost Parts cost product operators
Inspection for part number ..........c.cccceeeniniennne 7 work-hour x $85 per hour = $595 ............... $0 $595 $109,480

We have received no definitive data
that would enable us to provide a cost
estimate for the on-condition actions
specified in this AD.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701:
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures

the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a ““significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:
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PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2013-23-03 The Boeing Company:
Amendment 39-17658; Docket No.
FAA-2013-0871; Directorate Identifier
2013-NM-187-AD.

(a) Effective Date
This AD is effective November 29, 2013.

(b) Affected ADs

None.
(c) Applicability

This AD applies to The Boeing Company
Model 747-100, 747-100B, 747—100B SUD,
747-200B, 747-200C, 747-200F, 747-300,
747-400, 747—-400D, 747—400F, and 747SR
series airplanes, certificated in any category,
as identified in Boeing Alert Service Bulletin
747-57A2343, dated September 12, 2013.

(d) Subject

Joint Aircraft System Component (JASC)/
Air Transport Association (ATA) of America
Code 57, Wings.

(e) Unsafe Condition

This AD was prompted by a report of the
fracture of an inboard actuator attach fitting
of the outboard flap. An inspection of the
attach fitting revealed that it was incorrectly
machined with a cylindrical profile instead
of a conical profile, resulting in reduced wall
thickness. We are issuing this AD to detect
and correct defective inboard actuator attach
fittings which, combined with loss of the
outboard actuator load path, could result in
uncontrolled retraction of the outboard flap,
damage to flight control systems, and
consequent reduced controllability of the
airplane.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Part Number Inspection

Within 90 days after the effective date of
this AD: Inspect to determine the part
number of the inboard actuator attach fittings
of the outboard flaps, in accordance with Part
1 of the Accomplishment Instructions of
Boeing Alert Service Bulletin 747-57A2343,
dated September 12, 2013.

(h) Actions for Certain Attach Fittings

If, during the inspection required by
paragraph (g) of this AD, any inboard
actuator attach fitting having part number
(P/N) 65B08564—7 is found, before further
flight, do the actions specified in paragraph
(h)(1) or (h)(2) of this AD.

(1) Do a detailed inspection of the inboard
actuator attach fitting for a cylindrical defect,

in accordance with Part 2 of the
Accomplishment Instructions of Boeing Alert
Service Bulletin 747-57A2343, dated
September 12, 2013. If any cylindrical defect
is found, before further flight, do the actions
specified in paragraph (h)(1)(i) or (h)(1)(ii) of
this AD.

(i) Do a minimum thickness inspection of
the inboard actuator attach fitting to
determine minimum wall thickness of the
actuator fitting assembly, in accordance with
Part 3 of the Accomplishment Instructions of
Boeing Alert Service Bulletin 747-57A2343,
dated September 12, 2013. If the minimum
thickness of the wall is less than 0.130 inch:
Before further flight, replace the inboard
actuator attach fitting of the outboard flap, in
accordance with Part 4 of the
Accomplishment Instructions of Boeing Alert
Service Bulletin 747 57A2343, dated
September 12, 2013.

(ii) Replace the inboard actuator attach
fitting of the outboard flap, in accordance
with Part 4 of the Accomplishment
Instructions of Boeing Alert Service Bulletin
747-57A2343, dated September 12, 2013.

(2) Replace the inboard actuator attach
fitting of the outboard flap, in accordance
with Part 4 of the Accomplishment
Instructions of Boeing Alert Service Bulletin
747-57A2343, dated September 12, 2013.

(i) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Seattle Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOGCs for this AD, if
requested using the procedures found in 14
CFR 39.19. In accordance with 14 CFR 39.19,
send your request to your principal inspector
or local Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the ACO, send it to the
attention of the person identified in
paragraph (j) of this AD. Information may be
emailed to: 9-ANM-Seattle-ACO-AMOC-
Requests@faa.gov.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(3) An AMOC that provides an acceptable
level of safety may be used for any repair
required by this AD if it is approved by the
Boeing Commercial Airplanes Organization
Designation Authorization (ODA) that has
been authorized by the Manager, Seattle
ACO, to make those findings. For a repair
method to be approved, the repair must meet
the certification basis of the airplane, and the
approval must specifically refer to this AD.

(4) If the service information contains steps
that are labeled as RC (Required for
Compliance), those steps must be done to
comply with this AD; any steps that are not
labeled as RC are recommended. Those steps
that are not labeled as RC may be deviated
from, done as part of other actions, or done
using accepted methods different from those
identified in the specified service
information without obtaining approval of an
AMOC, provided the steps labeled as RC can
be done and the airplane can be put back in
a serviceable condition. Any substitutions or
changes to steps labeled as RC require
approval of an AMOC.

(j) Related Information

For more information about this AD,
contact Nathan Weigand, Aerospace
Engineer, Airframe Branch, ANM-1208S,
FAA, Seattle Aircraft Certification Office,
1601 Lind Avenue SW., Renton, WA 98057—
3356; phone: 425-917-6428; fax: 425-917—
6590; email: nathan.p.weigand@faa.gov.

(k) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless the AD specifies otherwise.

(i) Boeing Alert Service Bulletin 747—
57A2343, dated September 12, 2013.

(ii) Reserved.

(3) For service information identified in
this AD, contact Boeing Commercial
Airplanes, Attention: Data & Services
Management, P.O. Box 3707, MC 2H-65,
Seattle, WA 98124-2207; telephone 206—
544-5000, extension 1; fax 206—766—-5680;
Internet https://www.myboeingfleet.com.

(4) You may review copies of the
referenced service information at the FAA,
Transport Airplane Directorate, 1601 Lind
Avenue SW., Renton, Washington. For
information on the availability of this
material at the FAA, call 425-227-1221.

(5) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
202-741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued in Renton, Washington, on October
31, 2013.
Jeffrey E. Duven,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2013-27015 Filed 11-13-13; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2013-0329; Directorate
Identifier 2012-NM-032-AD; Amendment
39-17596; AD 2013-19-14]

RIN 2120-AA64

Airworthiness Directives; Airbus
Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: We are superseding
Airworthiness Directives (ADs) 2009—
04—07 and 2011-02-09 for certain
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Airbus Model A330-200, A330-200
Freighter, A300-300, A340—200, A340—
300, A340-500, and A340-600 series
airplanes. AD 2009-04—-07 required
revising the airplane flight manual
(AFM) to include appropriate
operational procedures to prevent the
air data inertial reference unit (ADIRU)
from providing erroneous data to other
airplane systems. AD 2011-02—-09
required revising the AFM to provide
appropriate operational procedures to
prevent the airplane flight directors
(FDs), autopilot (AP), and auto-thrust re-
engagement in the event of airspeed
sources providing similar but erroneous
data. This new AD requires that
operators modify or replace all three
flight control primary computers
(FCPCs) with new software standards.
Since we issued ADs 2009—04—07 and
2011-02-09, we have determined that
new software standards for the FCPCs
are necessary to inhibit autopilot re-
engagement under unreliable airspeed
conditions. This new AD also removes
certain airplanes from the applicability.
We are issuing this AD to prevent
autopilot engagement under unreliable
airspeed conditions, which could result
in reduced controllability of the
airplane.

DATES: This AD becomes effective
December 19, 2013.

The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in this AD
as of December 19, 2013.

The Director of the Federal Register
approved the incorporation by reference
of certain other publications listed in
this AD as of February 9, 2011 (76 FR
4219, January 25, 2011).

The Director of the Federal Register
approved the incorporation by reference
of certain other publications listed in
this AD as of March 5, 2009 (74 FR
7549, February 18, 2009).

ADDRESSES: You may examine the AD
docket on the Internet at http://
www.regulations.gov or in person at the
U.S. Department of Transportation,
Docket Operations, M—30, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue SE.,
Washington, DC.

For service information identified in
this AD, contact Airbus SAS—
Airworthiness Office—EAL, 1 Rond
Point Maurice Bellonte, 31707 Blagnac
Cedex, France; telephone +33 5 61 93 36
96; fax +33 5 61 93 45 80; email
airworthiness.A330-A340@airbus.com;
Internet http://www.airbus.com.

FOR FURTHER INFORMATION CONTACT:
Vladimir Ulyanov, Aerospace Engineer,
International Branch, ANM-116,
Transport Airplane Directorate, FAA,

1601 Lind Avenue SW., Renton,
Washington 98057-3356; telephone
425-227-1138; fax 425-227-1149.

SUPPLEMENTARY INFORMATION:

Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 by adding an AD that would
apply to the specified products. The
NPRM was published in the Federal
Register on April 16, 2013 (78 FR
22432), and proposed to supersede AD
2009-04—-07, Amendment 39-15813 (74
FR 7549, February 18, 2009); and AD
2011-02-09, Amendment 39-16583 (76
FR 4219, January 25, 2011). The NPRM
proposed to correct an unsafe condition
for the specified products.

The European Aviation Safety Agency
(EASA), which is the Technical Agent
for the Member States of the European
Community, has issued EASA AD 2011
0199R1, dated February 17, 2012
(referred to after this as the Mandatory
Continuing Airworthiness Information,
or “the MCAI”), to correct an unsafe
condition for the specified products.
The MCALI states:

It has been determined that, when there are
significant differences between all airspeed
sources, the flight controls of an Airbus A330
or A340 aeroplane will revert to alternate
law, the autopilot (AP) and the auto-thrust
(A/THR) automatically disconnect, and the
Flight Directors (FD) bars are automatically
removed.

Further analyses have shown that, after
such an event, if two airspeed sources
become similar while still erroneous, the
flight guidance computers will display the
FD bars again, and enable the re-engagement
of AP and A/THR. However, in some cases,
the AP orders may be inappropriate, such as
possible abrupt pitch command.

In order to prevent such events which may,
under specified circumstances, constitute an
unsafe condition, EASA issued AD 2010—
0271 [http://ad.easa.europa.eu/ad/2010-
0271] [which corresponds to FAA AD 2011-
02—-09, Amendment 39-16583 (76 FR 4219,
January 25, 2011)] to require an amendment
of the Flight Manual to ensure that flight
crews apply the appropriate operational
procedure.

Since that [EASA] AD was issued, new
FCPC software standards have been
developed that will inhibit autopilot
engagement under unreliable airspeed
conditions.

Consequently, EASA issued AD 2011-0199
to require software standard upgrade of the
three FCPCs by either modification or
replacement, as follows:

—Software standard P11A/M20A on FCPC
2K2 hardware for A330-200/-300
aeroplanes [with electrical rudder],
through Airbus Service Bulletin (SB)
A330-27-3176,

—software standard P12A/M21A on FCPC
2K1 hardware and M21A on FCPC 2K0
hardware for A330-200/-300 aeroplanes

[with mechanical rudder], through Airbus
SB A330-27-3177,

—software standard L22A on FCPC 2K1
hardware and L22A on FCPC 2K0
hardware for A340-200/-300 aeroplanes
[with mechanical rudder], through Airbus
SB A340-27-4174, and

— software standard L21A on FCPC 2K2
hardware for A340-300 aeroplanes [with
electrical rudder], through Airbus SB
A340-27-4162.

* * * * *

EASA has also issued MCAI 2013—
0107, dated May 17, 2013, which states:

An A330 aeroplane experienced a sudden
nose down movement while in cruise. This
event was preceded by an automatic
autopilot disconnection, which triggered the
“NAV IR1 FAULT” Electronic Centralised
Aircraft Monitor (ECAM) Caution.
Investigation results highlighted that at the
time of the event, the Air Data Reference 1
(ADR) part of ADIRU1 was providing
erroneous and temporary wrong parameters
in a random manner. This abnormal behavior
of the ADR1 led to several consequences
such as unjustified stall and over speed
warnings, loss of attitude information on
Captain Primary Flight Display (PFD) and
several ECAM warnings. Among the
abnormal parameters, the provided Angle of
Attack (AoA) value was such that the flight
control computers commanded the sudden
nose down movement.

Further investigation results concluded
that this event was caused by erroneous and
undetected AoA values (spikes) generated by
the ADIRU1.

This condition, if not corrected, could lead
to further similar occurrences, possibly
resulting in loss of control of the aeroplane.

To address this potential unsafe condition
and as an interim solution, EASA issued
Emergency AD 2009-0012-E [http://
ad.easa.europa.eu/ad/2009-0012-E] to
require implementation of an aircraft Flight
Manual (AFM) operational procedure, to
isolate both the Inertial Reference (IR) and
ADR in case a faulty IR is detected.

Since that [EASA] AD was issued, a final
fix solution was developed, consisting of new
FCPC software standards, which prevents the
potential unsafe condition and cancels the
AFM operational procedure required by
EASA AD 2009-0012-E. Consequently,
EASA issued AD 2011-0199R1 to require this
software standard upgrade of the three FCPCs
by either modification or replacement, for
A330 and A340-200/-300 aeroplanes.

Due to similar design, Airbus A340-500/—
600 aeroplanes are also impacted by this
issue, and Airbus developed Service Bulletin
(SB) A340-27-5051 which gives instructions
for a software standard upgrade of the three
FCPCGs, irrespective of ADIRU manufacturer.

For the reasons described above, this AD
requires a software standard upgrade of the
three FCPCs for A340-500/-600 aeroplanes,
which cancels the operational procedure
imposed by EASA AD 2009-0012-E.

You may obtain further information by
examining the MCAI in the AD docket

on the Internet at http://
www.regulations.gov/
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Comments

We gave the public the opportunity to
participate in developing this AD. We
considered the comments received.

Support for the NPRM (78 FR 22432,
April 16, 2013)

The Air Line Pilots Association
International supported the intent of the
NPRM (78 FR 22432, April 16, 2013).

Michael Carrera agreed with the
requirements of the NPRM (78 FR
22432, April 16, 2013).

Request To Include EASA AD 2013-
0107, Dated May 17, 2013, in the NPRM
(78 FR 22432, April 16, 2013)

Airbus stated that EASA has issued
AD 2013-0107, issued May 17, 2013,
and requested that we include the
equivalent actions in this AD. Airbus
stated that the requirements of EASA
AD 2013-0107 are for Model A340-500
and —600 airplanes and are equivalent to
the requirements of this AD for Model
A330 and A340-200 and —300 airplanes.
Airbus stated that the actions required
by EASA AD 2013-0107 enables a
supersedure action required by FAA AD
2009-04—-07, Amendment 39-15813 (74
FR 7549, February 18, 2009). Airbus
also stated that for Model A340-541 and
A340-642 airplanes, the actions
required by EASA AD 2013-0107
terminate the requirements of paragraph
(g) of the NPRM (78 FR 22432, April 16,
2013) and AD 2009-04-07.

We agree that EASA AD 2013-0107
mandates similar actions for Model
A340-541 and A340-642 airplanes and
eliminates the same revisions of the
AFM as mandated by FAA AD 2009—
04—-07, Amendment 39-15813 (74 FR
7549, February 18, 2009). Although
there are no Model A340-541 or A340—
642 airplanes currently registered in the
U.S., we have included the
requirements of EASA AD 2013-0107
(which specifies to modify or replace
certain FCPCs in accordance with
Airbus Service Bulletin A340-27-5051)
in this final rule, and have added Model
A340-541 and A340-642 airplanes to
paragraph (c)(2) of this final rule. We
have also added new paragraph (j) to
this final rule to include actions
specified in Airbus Mandatory Service
Bulletin A340-27-5051, dated July 16,
2012, for Model A340-541 and A340—
642 series airplanes. Subsequent
paragraphs have been redesignated
accordingly. In addition, we have
clarified paragraphs (i)(3) and (i)(4) of
this final rule to state that the actions
specified in paragraphs (i)(3) and (i)(4)

of this final rule apply to Model A340-
200 and —300 series airplanes.

Request To Include the Equivalent
Mandatory Actions of EASA AD 2012-
0271, Dated December 21, 2012, in the
NPRM (78 FR 22432, April 16, 2013)

Airbus stated that EASA has issued
AD 2012-0271, dated December 21,
2012, on the same subject and requested
that the equivalent mandatory actions
be included in this AD. EASA AD 2012—
0271 requires installation of the FCPC
multi role transport tanker (MRTT2)
standard applicable to Model A330
airplanes on which Airbus Service
Bulletin A330-27-3156 has been
embodied. Airbus stated that this
requirement for Model A330 MRTT
airplanes is equivalent to one in the
NPRM (78 FR 22432, April 16, 2013) for
other Model A330 airplanes. The
commenter stated that this action
enables the supersedure of the actions
required by FAA AD 2009-04-07,
Amendment 39-15813 (74 FR 7549,
February 18, 2009); and AD 2011-02—
09, Amendment 39-16583 (76 FR 4219,
January 25, 2011); and terminates the
requirements of paragraphs (g) and (h)
of the NPRM (78 FR 22432, April 16,
2013).

We disagree with including the
requested actions in this final rule.
EASA AD 2012-0271, issued December
21, 2012, requires modification or
replacement of the three FCPCs to
install software standard MRTT2 on
Model A330-200 airplanes with
commercial designation MRTT. We
have not type-validated Model A330—
200 MRTT airplanes and that model is
not on the FAA type certificate data
sheet. We have not taken actions in
regard to EASA AD 2012—-0271 related
to Model A330-200 MRTT airplanes for
that reason. No change has been made
to this final rule in this regard.

Request To Update AFM Temporary
Revision (TR) References

Airbus requested that we update the
references for the AFM TRs. Airbus
stated that the references for the AFM
TRs have been changed.

We disagree with changing the
references for the AFM TRs in this final
rule. The new designation of the AFM
TRs was introduced after the
publication of AD 2009-04—07,
Amendment 39-15813 (74 FR 7549,
February 18, 2009). Changing the
references could cause
misunderstanding or confusion. No
change has been made to this final rule
in this regard.

Conclusion

We reviewed the available data,
including the comments received, and
determined that air safety and the
public interest require adopting this AD
with the changes described previously
and minor editorial changes. We have
determined that these changes:

e Are consistent with the intent that
was proposed in the NPRM (78 FR
22432, April 16, 2013) for correcting the
unsafe condition; and

¢ Do not add any additional burden
upon the public than was already
proposed in the NPRM (78 FR 22432,
April 16, 2013).

Related AD

Accomplishing the actions specified
in paragraphs (i)(1) through (i)(4) of this
final rule is compliant with the optional
actions specified in paragraphs (1) and
(0)(1) through (o0)(4) of AD 2013-05-08,
Amendment 39-17380 (78 FR 27015,
May 9, 2013).

Costs of Compliance

We estimate that this AD affects about
59 products of U.S. registry.

The actions that are required by AD
2009-04—-07, Amendment 39-15813 (74
FR 7549, February 18, 2009), and
retained in this AD take about 1 work-
hour per product, at an average labor
rate of $85 per work hour. Required
parts cost about $0 per product. Based
on these figures, the estimated cost of
the actions that were required by AD
2009-04-07 is $85 per product.

The actions that are required by AD
2011-02-09, Amendment 39-16583 (76
FR 4219, January 25, 2011), and retained
in this AD take about 1 work-hour per
product, at an average labor rate of $85
per work hour. Required parts cost
about $0 per product. Based on these
figures, the estimated cost of the actions
currently required by AD 2011-02-09 is
$85 per product.

We estimate that it takes about 5
work-hours per product to comply with
the new basic requirements of this AD.
The average labor rate is $85 per work-
hour. Required parts would cost about
$0 per product. Where the service
information lists required parts costs
that are covered under warranty, we
have assumed that there will be no
charge for these parts. As we do not
control warranty coverage for affected
parties, some parties may incur costs
higher than estimated here. Based on
these figures, we estimate the cost of
this AD on U.S. operators to be $25,075,
or $425 per product.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
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rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.”” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979);

3. Will not affect intrastate aviation in
Alaska; and

4. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov/
#!docketDetail;D=FAA-2013-0329; or in
person at the Docket Operations office
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The AD docket contains this AD, the
MCALI, the regulatory evaluation, any
comments received, and other
information. The street address for the
Docket Operations office (telephone

(800) 647—5527) is in the ADDRESSES
section.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by:

m (a) Removing airworthiness directive
(AD) 2009-04—-07, Amendment 39—
15813 (74 FR 7549, February 18, 2009),
and AD 2011-02—-09, Amendment 39—
16583 (76 FR 4219, January 25, 2011);
and

m (b) Adding the following new AD:

2013-19-14 Airbus: Amendment 39-17596.
Docket No. FAA-2013-0329; Directorate
Identifier 2012-NM-032—-AD.

(a) Effective Date

This airworthiness directive (AD) becomes
effective December 19, 2013.

(b) Affected ADs

This AD supersedes AD 2009-04-07,
Amendment 39-15813 (74 FR 7549, February
18, 2009); and AD 2011-02-09, Amendment
39-16583 (76 FR 4219, January 25, 2011).

(c) Applicability

This AD applies to the Airbus airplanes,
certificated in any category, as identified in
paragraphs (c)(1) and (c)(2) of this AD.

(1) Model A330-223F, —243F, —201, —202,
-203,-223, -243, -301, —-302, —303, —321,
—322,-323, -341, —342, and —343 airplanes;
except those on which Airbus Modification
201654 has been embodied in production, or
Airbus Service Bulletin A330-27-3156 has
been incorporated in service.

(2) All Model A340-211, —212, —213, —311,
—-312,-313, -541, and 642 airplanes.

(d) Subject

Air Transport Association (ATA) of
America Code 27, Flight controls.
(e) Reason

This AD was prompted by the possibility
that, due to significant differences among all
airspeed sources, the flight controls will

revert to alternate law, the autopilot (AP) and
the auto-thrust (A/THR) automatically
disconnect, and the flight director (FD) bars
are automatically removed. Then, if two
airspeed sources become similar while still
erroneous, the flight guidance computers will
display the FD bars again, and enable the re-
engagement of the AP and A/THR. In some
cases, however, the AP orders may be
inappropriate, such as possible abrupt pitch
command. We are issuing this AD to prevent
autopilot engagement under unreliable
airspeed conditions, which could result in
reduced controllability of the airplane.

(f) Compliance

You are responsible for having the actions
required by this AD performed within the
compliance times specified, unless the
actions have already been done.

(g) Retained Airplane Flight Manual (AFM)
Revision: Certain NAV Faults or ATT Flag
on PFD

This paragraph restates the actions
required by paragraph (f) of AD 2009-04-07,
Amendment 39-15813 (74 FR 7549, February
18, 2009). For all airplanes except Model
A330-223F and —243F airplanes: Within 14
days after March 5, 2009 (the effective date
of AD 2009-04-07), revise the applicable
section of the A330 or A340 (Airbus) Flight
Manual (FM) by inserting a copy of A330
(Airbus) Temporary Revision (TR) 4.02.00/
46, or A340 (Airbus) TR 4.02.00/54, both
Issue 3, both dated January 13, 2009, as
applicable. Thereafter, operate the airplane
according to the limitations and procedures
in the TRs. When information identical to
that in the TR has been included in the
general revisions of the FM, the general
revisions may be inserted in the FM, and the
TR may be removed.

(h) Retained AFM Revision: Alternate Law
Associated With AP and A/THR
Disconnection

This paragraph restates the actions
required by paragraph (g) of AD 2011-02-09,
Amendment 39-16583 (76 FR 4219, January
25, 2011). Within 15 days after February 9,
2011 (the effective date of AD 2011-02—-09),
do the actions in paragraph (h)(1) or (h)(2) of
this AD.

(1) Revise the Limitations and Abnormal
Sections of the Airbus A330/A340 AFM to
include the following statement and operate
the airplane according to these limitations
and procedures. This may be done by
inserting a copy of this AD in the AFM.
When a statement identical to that in figure
1 to paragraph (h)(1) of this AD has been
included in the general revisions of the
Limitations and Abnormal Sections of the
AFM, the general revisions may be inserted
into the AFM, and the copy of this AD may
be removed from the AFM.

BILLING CODE 4910-13-P
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Figure 1 to Paragraph (h)(1) of this AD: Procedure

PROCEDURE:

When autopilot and auto-thrust are automatically
disconnected and flight controls have reverted to
alternate law:

- Do not engage the AP and the A/THR, even if FD
bars have reappeared

- Do not follow the FD orders
- ALL SPEED INDICATIONSX-CHECK
» If unreliable speed indication is suspected:

- UNRELIABLE SPEED INDIC/ADR CHECK
PROC APPLY

o If at least two ADRs provide reliable speed
indication for at least 30 seconds, and the aircraft is
stabilised on the intended path:

AP/FD and A/THR As required

BILLING CODE 4910-13-C

(2) Revise the Limitations and Abnormal
Sections of the Airbus A330/A340 AFM to
include the information in Airbus A330/
A340 TR TR149 (for Model A330 airplanes)
or TR TR150 (for Model A340-200 and -300
series airplanes), both Issue 1.0, both dated
December 20, 2010. These TRs introduce
procedures for operation of the auto pilot and
auto-thrust disconnect. Operate the airplane
according to the limitations and procedures
in the TRs. This may be done by inserting
copies of Airbus A330/A340 TR TR149 or
TR150, both Issue 1.0, both dated December
20, 2010; as applicable; into the Airbus
A330/A340 AFM. When these TRs have been
included in general revisions of the AFM, the
general revisions may be inserted in the
AFM, and the TRs may be removed.

(i) New Software Standard Upgrade for
Model A330 Series Airplanes, and Model
A340-200 and -300 Series Airplanes

Within 10 months after the effective date
of this AD, upgrade (by modification or
replacement, as applicable) the three flight
control primary computers (FCPCs), as
specified in paragraphs (i)(1), (i)(2), ()(3),
and (i)(4) of this AD, as applicable.
Accomplishment of the applicable
requirements of this paragraph terminates the
requirements of paragraphs (g) and (h) of this
AD. Accomplishing the actions specified in

paragraphs (i)(1) through (i)(4) of this AD are
compliant with the optional actions specified
in paragraphs (1) and (0)(1) through (0)(4) of
AD 2013-05—-08, Amendment 39-17380 (78
FR 27015, May 9, 2013).

(1) For Model A330 series airplanes:
Upgrade to software standard P11A/M20A on
FCPC 2K2 hardware, in accordance with the
Accomplishment Instructions of Airbus
Mandatory Service Bulletin A330-27-3176,
Revision 02, dated April 24, 2012.

(2) For Model A330 series airplanes:
Upgrade to software standard P12A/M21A on
FCPC 2K1 hardware, and software standard
M21A on FCPC 2K0 hardware, in accordance
with the Accomplishment Instructions of
Airbus Mandatory Service Bulletin A330-27—
3177, dated December 21, 2011.

(3) For Model A340-200 and —300 series
airplanes: Upgrade to software standard
L22A on FCPC 2K1 hardware, and software
standard L22A on FCPC 2K0 hardware, in
accordance with the Accomplishment
Instructions of Airbus Mandatory Service
Bulletin A340-27-4174, dated November 21,
2011.

(4) For Model A340-200 and —300 series
airplanes: Upgrade to software standard
L21A on FCPC 2K2 hardware, in accordance
with the Accomplishment Instructions of
Airbus Mandatory Service Bulletin A340-27—
4162, Revision 01, dated September 17, 2012.

(j) New Software Standard Upgrade for
Model A340-541 and -642 Series Airplanes

(1) Within 10 months after the effective
date of this AD, modify or replace the three
FCPCs to integrate software standard W12 on
FCPC 2K2 hardware, in accordance with the
Accomplishment Instructions of Airbus
Mandatory Service Bulletin A340-27-5051,
dated July 16, 2012. Accomplishment of the
applicable requirements of this paragraph
terminates the requirements of paragraphs (g)
and (h) of this AD.

(2) After accomplishing the modification in
accordance with paragraph (j)(1) of this AD,
do not install an FCPC on the airplane unless
the FCPC is 2K2 hardware with integrating
software standard W12.

(k) Credit for Previous Actions

(1) This paragraph provides credit for the
actions specified in paragraph (i)(1) of this
AD, if those actions were performed before
the effective date of this AD using Airbus
Mandatory Service Bulletin A330-27-3176,
dated July 26, 2011; or Airbus Mandatory
Service Bulletin A330-27-3176, Revision 01,
dated March 27, 2012; which are not
incorporated by reference in this AD.

(2) This paragraph provides credit for the
actions specified in paragraph (i)(4) of this
AD, if those actions were performed before
the effective date of this AD using Airbus
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Mandatory Service Bulletin A340-27-4162,
dated January 10, 2012, which is not
incorporated by reference in this AD.

(1) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International
Branch, ANM-116, Transport Airplane
Directorate, FAA, has the authority to
approve AMOCs for this AD, if requested
using the procedures found in 14 CFR 39.19.
In accordance with 14 CFR 39.19, send your
request to your principal inspector or local
Flight Standards District Office, as
appropriate. If sending information directly
to the International Branch, send it to ATTN:
Vladimir Ulyanov, Aerospace Engineer,
International Branch, ANM-116, Transport
Airplane Directorate, FAA, 1601 Lind
Avenue SW., Renton, Washington 98057—
3356; telephone 425-227-1138; fax 425-227—
1149. Information may be emailed to: 9-
ANM-116-AMOC-REQUESTS@faa.gov.
Before using any approved AMOC, notify
your appropriate principal inspector, or
lacking a principal inspector, the manager of
the local flight standards district office/
certificate holding district office. The AMOC
approval letter must specifically reference
this AD.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

(m) Related Information

(1) Refer to Mandatory Continuing
Airworthiness Information (MCAI) European
Aviation Safety Agency Airworthiness
Directives 2011-0199R1, dated February 17,
2012; and 2013-0107, dated May 17, 2013;
for related information. The MCAI can be
found in the AD docket on the Internet at
http://www.regulations.gov/
#!documentDetail;D=FAA-2013-0329-0003.

(2) Service information that is referenced
in this AD that is not incorporated by
reference in this AD may be viewed at the
addresses identified in paragraphs (n)(6) and
(n)(7) of this AD.

(n) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless this AD specifies otherwise.

(3) The following service information was
approved for IBR on December 19, 2013.

(i) Airbus Mandatory Service Bulletin
A330-27-3176, Revision 02, dated April 24,
2012.

(ii) Airbus Mandatory Service Bulletin
A330-27-3177, dated December 21, 2011.

(iii) Airbus Mandatory Service Bulletin
A340-27-4162, Revision 01, dated
September 17, 2012.

(iv) Airbus Mandatory Service Bulletin
A340-27-4174, dated November 21, 2011.

(v) Airbus Mandatory Service Bulletin
A340-27-5051, dated ]uly 16, 2012.

(4) The following service information was
approved for IBR on February 9, 2011 (76 FR
4219, January 25, 2011).

(i) Airbus A330/A340 Temporary Revision
TR149, Issue 1.0, dated December 20, 2010,
to the Airbus A330/A340 Airplane Flight
Manual.

(ii) Airbus A330/A340 Temporary Revision
TR150, Issue 1.0, dated December 20, 2010,
to the Airbus A330/A340 Airplane Flight
Manual.

(5) The following service information was
approved for IBR on March 5, 2009 (74 FR
7549, February 18, 2009).

(i) Airbus A330 Temporary Revision
4.02.00/46, Issue 3, dated January 13, 2009,
to the Airbus A330 Airplane Flight Manual.

(ii) Airbus A340 Temporary Revision
4.02.00/54, Issue 3, dated January 13, 2009,
to the Airbus A340 Airplane Flight Manual.

(6) For service information identified in
this AD, contact Airbus SAS—Airworthiness
Office—EAL, 1 Rond Point Maurice Bellonte,
31707 Blagnac Cedex, France; telephone +33
561 93 36 96; fax +33 5 61 93 45 80; email
airworthiness.A330-A340@airbus.com;
Internet http://www.airbus.com.

(7) You may view copies of the service
information at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue SW., Renton,
WA. For information on the availability of
this material at the FAA, call 425-227-1221.

(8) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
202-741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued in Renton, Washington, on
September 13, 2013.
Jeffrey E. Duven,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2013-26565 Filed 11-13-13; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—2013-0212; Directorate
Identifier 2012-NM-116-AD; Amendment
39-17509; AD 2013-14-04]

RIN 2120-AA64

Airworthiness Directives; Airbus
Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for all

Airbus Model A330-223F, —223, —-321,
—322, and —323 airplanes. This AD was
prompted by fatigue load analysis that
determined that the inspection interval
for certain pylon bolts must be reduced.
This AD requires a torque check of
forward engine mount bolts, and
replacement if necessary. We are issuing
this AD to detect and correct loose or
broken bolts, which could lead to
engine detachment in-flight, and
damage to the airplane.

DATES: This AD becomes effective
December 19, 2013.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in this AD
as of December 19, 2013.

ADDRESSES: You may examine the AD
docket on the Internet at http://
www.regulations.gov; or in person at the
U.S. Department of Transportation,
Docket Operations, M—30, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue SE.,
Washington, DC.

For service information identified in
this AD, contact Airbus SAS,
Airworthiness Office—EAL, 1 Rond
Point Maurice Bellonte, 31707 Blagnac
Cedex, France; telephone +33 5 61 93 36
96; fax +33 5 61 93 45 80; email
airworthiness.A330-A340@airbus.com;
Internet http://www.airbus.com.

FOR FURTHER INFORMATION CONTACT:
Vladimir Ulyanov, Aerospace Engineer,
International Branch, ANM-116,
Transport Airplane Directorate, FAA
1601 Lind Avenue SW., Renton, WA
98057—-3356; telephone (425) 227-1138;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION:
Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 by adding an AD that would
apply to the specified products. The
NPRM was published in the Federal
Register on March 28, 2013 (78 FR
18925). The NPRM proposed to correct
an unsafe condition for the specified
products.

The European Aviation Safety Agency
(EASA), which is the Technical Agent
for the Member States of the European
Community, has issued EASA
Airworthiness Directive 2012—0094,
dated May 31, 2012 (referred to after
this as the Mandatory Continuing
Airworthiness Information, or ‘“‘the
MCATI”’), to correct an unsafe condition
for the specified products. The MCAI
states:

The forward mount engine pylon bolts,
Part Number (P/N) 51U615, fitted on Airbus
A330 aeroplanes with Pratt & Whitney (PW)
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PW4000 engines, are made from MP159
material.

The U.S. Federal Aviation Administration
(FAA), as Engine Certification Authority,
issued AD 2006-16—05 [Amendment 39—
14705 (71 FR 44185, August 4, 2006)] to
require (paragraph (g) of that AD) repetitive
torque checks of MP159 material forward
mount pylon bolts fitted on certain PW4000
series engines.

However, the engine mount system is
considered to be part of aeroplane
certification rather than the engine
certification. Following further fatigue load
analysis by Airbus of the A330 engine mount
system, completed in February 2011 for both
the freighter and passenger models of A330
aeroplanes, it was determined that MP159
material forward mount pylon bolts
inspection interval must be reduced.

This condition, if not detected and
corrected, could ultimately lead to engine
detachment from the aeroplane, possibly
resulting in damage to the aeroplane and/or
injury to person on the ground.

For the reasons described above, this
[EASA] AD requires accomplishment of
repetitive torque checks of the forward
mount pylon bolts installed on A330
aeroplanes powered by PW4000 engines and,
depending on findings, the replacement of all
four bolts and associated nuts.

Findings (discrepancies) include loose
or broken bolts. You may examine the
MCALI in the AD docket on the Internet
at http://www.regulations.gov/
#!documentDetail;D=FAA-2013-0212-
0002.

Comments

We gave the public the opportunity to
participate in developing this AD. We
received no comments on the NPRM (78
FR 18925, March 28, 2013) or on the
determination of the cost to the public.

Additional Changes Made to This AD

We have combined tables 1, 2, and 3
to paragraph (g) of the NPRM (78 FR
18925, March 28, 2013) into one table,
designated as table 1 to paragraph (g) in
this final rule, and updated table
references in this AD accordingly. These
changes do not affect the requirements
or intent of paragraph (g) of this AD.

Conclusion

We reviewed the relevant data and
determined that air safety and the
public interest require adopting this AD
with the changes described previously—
except for minor editorial changes. We
have determined that these minor
changes:

e Are consistent with the intent that
was proposed in the NPRM (78 FR
18925, March 28, 2013) for correcting
the unsafe condition; and

¢ Do not add any additional burden
upon the public than was already
proposed in the NPRM (78 FR 18925,
March 28, 2013).

Costs of Compliance

We estimate that this AD will affect
41 products of U.S. registry. We also
estimate that it will take about 2 work-
hours per product to comply with the
basic requirements of this AD. The
average labor rate is $85 per work-hour.
Based on these figures, we estimate the
cost of this AD to the U.S. operators to
be $6,970, or $170 per product.

In addition, we estimate that any
necessary follow-on actions would take
about 1 work-hour and require parts
costing $6,747, for a cost of $6,832 per
product. We have no way of
determining the number of products
that may need these actions.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in ““Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

1. Is not a “‘significant regulatory
action” under Executive Order 12866;

2. Is not a “‘significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979);

3. Will not affect intrastate aviation in
Alaska; and

4. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov/
#!docketDetail;D=FAA-2013-0212; or in
person at the Docket Operations office
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The AD docket contains this AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Operations
office (telephone (800) 647-5527) is in
the ADDRESSES section.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new AD:

2013-14-04 Airbus: Amendment 39-17509.
Docket No. FAA-2013-0212; Directorate
Identifier 2012—NM-116—AD.

(a) Effective Date

This airworthiness directive (AD) becomes
effective December 19, 2013.

(b) Affected ADs

This AD affects AD 2006—16-05,
Amendment 39-14705 (71 FR 44185, August
4, 2006).

(c) Applicability
This AD applies to Airbus Model A330—
223F, —223,-321, -322, and —323 airplanes,

certificated in any category, all manufacturer
serial numbers.

(d) Subject

Air Transport Association (ATA) of
America Code 71, Powerplant.

(e) Reason

This AD was prompted by fatigue load
analysis that determined that certain pylon
bolts inspection interval must be reduced.
We are issuing this AD to detect and correct
loose or broken bolts, which could lead to
engine detachment in-flight, and damage to
the airplane.
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(f) Compliance

You are responsible for having the actions
required by this AD performed within the
compliance times specified, unless the
actions have already been done.

(g) Torque Check and Replacement

(1) Within the compliance times specified
in table 1 to paragraph (g) of this AD, as

applicable to airplane model and utilization,
do a torque check to determine if there are
any loose or broken forward engine mount
bolts (4 positions/engine) on both engines,
and repeat that torque check at intervals not
to exceed the values defined in table 1 to
paragraph (g) of this AD, in accordance with
the Accomplishment Instructions of Airbus
Mandatory Service Bulletin A330-71-3028,

Revision 01, dated February 20, 2012. For the
purposes of table 1 to paragraph (g) of this
AD, the average flight time (AFT) is defined
as a computation of the number of flight
hours divided by the number of flight cycles
accumulated since last torque check or since
the airplane’s first flight, as applicable.

TABLE 1 TO PARAGRAPH (g) OF THIS AD

Airplane models

Flight cycles accumulated
on the effective date of this
AD since last torque check

performed as specified in

Pratt & Whitney Alert Serv-

ice Bulletin PW4G-100—

A71-32, or since airplane

first flight, as applicable

Compliance time

Torque check interval (not
to exceed)

For Model A330-223,-321,
—322, and —323 airplanes
with AFT more than 132
minutes.

For Model A330-223, —321,
—322, and —323 airplanes
with AFT more than 132
minutes.

For Model A330-321,-322,
and —323 airplanes with
AFT equal or less than
132 minutes; and for
Model A330-321, —322,
and —323 airplanes on
which the AFT is not cal-

culated on a regular basis.

For Model A330-321, —322,
and —323 airplanes with
AFT equal or less than
132 minutes; and for
Model A330-321,-322,
and —323 airplanes on
which the AFT is not cal-

culated on a regular basis.

For Model A330-223F air-
planes.

0—1,450 ...oooiiiiiiie

1,451-2,700 ......ccovneennen.

Not applicable ....................

Within 2,350 flight cycles since the last torque check
as specified in Pratt & Whitney Alert Service Bulletin
PW4G-100-A71-32, or since airplane first flight, as
applicable.

Within 500 flight cycles after the effective date of this
AD without exceeding 2,700 flight cycles since last
torque check as specified in Pratt & Whitney Alert
Service Bulletin PW4G-100-A71-32, or since air-
plane first flight, as applicable; or within 3 months
after the effective date of this AD; whichever occurs
later.

Within 1,950 flight cycles since the last torque check
performed as specified in Pratt & Whitney Alert
Service Bulletin PW4G-100-A71-32, or since air-
plane first flight, as applicable.

Within 500 flight cycles after the effective date of this
AD without exceeding 2,700 flight cycles since last
torque check performed as specified in Pratt & Whit-
ney Alert Service Bulletin PW4G-100-A71-32, or
since airplane first flight, as applicable; or within 3
months after the effective date of this AD; whichever
occurs later.

Within 2,140 flight cycles or 6,600 flight hours, which-
ever occurs first since the last torque check per-
formed as specified in Pratt & Whitney Alert Service
Bulletin PW4G-100-A71-32, or since airplane first

2,350 flight cycles or
24,320 flight hours,
whichever occurs first.

2,350 flight cycles or
24,320 flight hours,
whichever occurs first.

1,950 flight cycles or
20,210 flight hours,
whichever occurs first.

1,950 flight cycles or
20,210 flight hours,
whichever occurs first.

2,140 flight cycles or 6,600
flight hours, whichever
occurs first.

flight, as applicable.

(2) If any loose or broken bolt is detected
during the check required by paragraph (g)(1)
of this AD, before further flight, replace all
four forward engine mount bolts and
associated nuts, on the engine where the
loose or broken bolt was detected, with new
bolts and nuts, in accordance with the
Accomplishment Instructions of Airbus
Mandatory Service Bulletin A330-71-3028,
Revision 01, dated February 20, 2012.

(3) Replacement of bolts and nuts as
required by paragraph (g)(2) of this AD is not
terminating action for the repetitive torque
checks required by paragraph (g)(1) of this
AD.

(h) Compliance With AD 2006-16-05,
Amendment 39-14705 (71 FR 44185, August
4, 2006)

Doing the actions required by paragraph (g)
of this AD constitutes compliance with the

requirements specified in paragraph (g) of AD
2006—16—05, Amendment 39-14705 (71 FR
44185, August 4, 2006).

(i) Parts Installation Prohibition

As of the effective date of this AD, no
person may install any INCO718 material,
forward mount pylon bolt having Pratt &
Whitney part number 54T670 on any
airplane.

(j) Credit for Previous Actions

This paragraph provides credit for the
actions required by paragraphs (g)(1) and
(g)(2) of this AD, if those actions were
performed before the effective date of this AD
using Airbus Mandatory Service Bulletin
A330-71-3028, dated December 16, 2011,
which is not incorporated by reference in this
AD.

(k) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International
Branch, ANM-116, Transport Airplane
Directorate, FAA, has the authority to
approve AMOC:s for this AD, if requested
using the procedures found in 14 CFR 39.19.
In accordance with 14 CFR 39.19, send your
request to your principal inspector or local
Flight Standards District Office, as
appropriate. If sending information directly
to the International Branch, send it to ATTN:
Vladimir Ulyanov, Aerospace Engineer,
International Branch, ANM-116, Transport
Airplane Directorate, FAA 1601 Lind Avenue
SW., Renton, WA 98057-3356; telephone
(425) 227-1138; fax (425) 227-1149.
Information may be emailed to: 9-ANM-116-
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AMOC-REQUESTS@faa.gov. Before using
any approved AMOC, notify your appropriate
principal inspector, or lacking a principal
inspector, the manager of the local flight
standards district office/certificate holding
district office. The AMOCG approval letter
must specifically reference this AD.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

(1) Related Information

(1) Refer to MCAI European Aviation
Safety Agency Airworthiness Directive 2012—
0094, dated May 31, 2012, for related
information. You may examine the MCAI in
the AD docket on the Internet at http://
www.regulations.gov/
#!documentDetail;D=FAA-2013-0212-0002.

(2) Service information identified in this
AD that is not incorporated by reference may
be viewed at the addresses specified in
paragraphs (m)(3) and (m)(4) of this AD.

(m) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless this AD specifies otherwise.

(i) Airbus Mandatory Service Bulletin
A330-71-3028, Revision 01, dated February
20, 2012.

(ii) Reserved.

(3) For service information identified in
this AD, contact Airbus SAS, Airworthiness
Office—EAL, 1 Rond Point Maurice Bellonte,
31707 Blagnac Cedex, France; telephone +33
561 93 36 96; fax +33 5 61 93 45 80; email
airworthiness.A330-A340@airbus.com;
Internet http://www.airbus.com.

(4) You may view copies of the service
information at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue SW., Renton,
WA. For information on the availability of
this material at the FAA, call 425—-227-1221.

(5) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
202-741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued in Renton, Washington, on June 21,
2013.
Jeffrey E. Duven,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2013-26564 Filed 11-13—-13; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2013-0626; Directorate
Identifier 2012—-NM-180-AD; Amendment
39-17642; AD 2013-22-10]

RIN 2120-AA64

Airworthiness Directives; Dassault
Aviation Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for all
Dassault Aviation Model Fan Jet Falcon;
Model Mystere-Falcon 200 airplanes;
and Model Mystere-Falcon 20-C5, 20—
D5, 20-E5, and 20-F5 airplanes. This
AD was prompted by reports of
defective fire extinguisher bottle
cartridges. This AD requires checking
manufacturing references of
pyrotechnical cartridges for batch
number and date, repetitive checking of
cartridges for electrical continuity, and
replacing defective pyrotechnical
cartridges if necessary. We are issuing
this AD to detect and correct defective
fire bottle cartridges, which could
impact the capability to extinguish a fire
in an engine, auxiliary power unit, or
rear compartment, which could result in
damage to the airplane and injury to the
occupants.

DATES: This AD becomes effective
December 19, 2013.

The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in this AD
as of December 19, 2013.

ADDRESSES: You may examine the AD
on the Internet at http://
www.regulations.gov/
#!docketDetail;D=FAA-2013-0626; or in
person at the U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC.

For service information identified in
this AD, contact Dassault Falcon Jet,
P.O. Box 2000, South Hackensack, NJ
07606; telephone 201-440-6700;
Internet http://www.dassaultfalcon.com.
You may view this referenced service
information at the FAA, Transport
Airplane Directorate, 1601 Lind Avenue
SW., Renton, WA. For information on
the availability of this material at the
FAA, call 425-227-1221.

FOR FURTHER INFORMATION CONTACT: Tom
Rodriguez, Aerospace Engineer,

International Branch, ANM-116,
Transport Airplane Directorate, FAA,
1601 Lind Avenue SW., Renton, WA
98057-3356; telephone 425-227-1137;
fax 425-227-1149.

SUPPLEMENTARY INFORMATION:

Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 by adding an AD that would
apply to the specified products. The
NPRM published in the Federal
Register on July 24, 2013 (78 FR 44473).
The NPRM proposed to correct an
unsafe condition for the specified
products.

The European Aviation Safety Agency
(EASA), which is the Technical Agent
for the Member States of the European
Community, has issued EASA
Airworthiness Directive 2012—0190,
dated September 24, 2012 (referred to
after this as the Mandatory Continuing
Airworthiness Information, or “the
MCAT”’), to correct an unsafe condition
for the specified products. The MCAI
states:

Several defective fire bottle cartridges have
been reported on certain Dassault Aviation
Fan Jet Falcon and Mysteére-Falcon 20-() 5
aeroplanes.

The results of the investigations concluded
that there was a production quality issue
with the fire bottle cartridge. In addition, the
part numbers (P/N) of the fire bottle cartridge
and the batch numbers have been identified.

This condition, if not detected and
corrected, could constitute a dormant failure
that might impact the capability to extinguish
a fire, either in an engine or the Auxiliary
Power Unit, or the rear compartment,
possibly resulting in damage to the aeroplane
and injury to the occupants.

For the reason described above, this
[EASA] AD requires repetitive checking of
the electrical continuity [and of the
references] of the fire extinguishers bottles
cartridges [extinguisher bottle cartridges] and
depending on findings, replacement of an
affected part with a serviceable part. It also
ultimately requires replacement of any
affected cartridges with a serviceable part. In
addition, this [EASA] AD prohibits
installation of an affected fire extinguisher
bottle cartridge.

You may examine the MCAI in the AD
docket on the Internet at http://
www.regulations.gov/
#!documentDetail;D=FAA-2013-0626-
0002.

Comments

We gave the public the opportunity to
participate in developing this AD. We
received no comments on the NPRM (78
FR 44473, July 24, 2013) or on the
determination of the cost to the public.
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Explanation of Change Made to the AD

We have removed the phrase “or
cartridges references matching (g)(1)
through (g)(3)” in paragraph (h) of this
final rule since only parts that have
excessive resistance must be replaced
before further flight.

Conclusion

We reviewed the available data and
determined that air safety and the

public interest require adopting this AD
with the change described previously
and minor editorial changes. We have
determined that these minor changes:

e Are consistent with the intent that
was proposed in the NPRM (78 FR
44473, July 24, 2013) for correcting the
unsafe condition; and

¢ Do not add any additional burden
upon the public than was already

ESTIMATED COSTS

proposed in the NPRM (78 FR 44473,
July 24, 2013).

Costs of Compliance

We estimate that this AD affects 185
airplanes of U.S. registry.

We estimate the following costs to
comply with this AD:

; Cost per Cost on U.S.
Action Labor cost Parts cost product operators
Check and Replacement ..........cccccceeeeeieenen. 5 work-hours x $85 per hour = $425 ............. $6,300 $6,725 $1,244,125

Where the service information lists
required parts costs that are covered
under warranty, we have assumed that
there will be no charge for these parts.
As we do not control warranty coverage
for affected parties, some parties may
incur costs higher than estimated here.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. ““Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “‘significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979);

3. Will not affect intrastate aviation in
Alaska; and

4. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.

Examining the AD Docket

You may examine the MCAI in the
AD docket on the Internet at http://
www.regulations.gov/
#!documentDetail;D=FAA-2013-0626-
0002; or in person at the Docket
Operations office between 9 a.m. and
5 p.m., Monday through Friday, except
Federal holidays. The AD docket
contains this AD, the MCAI, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Operations
office (telephone (800) 647-5527) is in
the ADDRESSES section.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new AD:

2013-22-10 Dassault Aviation:
Amendment 39-17642. Docket No.
FAA-2013-0626; Directorate Identifier
2012-NM-180-AD.

(a) Effective Date

This airworthiness directive (AD) becomes
effective December 19, 2013.

(b) Affected ADs

None.
(c) Applicability

This AD applies to the Dassault Aviation
airplanes identified in paragraphs (c)(1)
through (c)(3) of this AD, certificated in any
category, all serial numbers.

(1) Model Fan Jet Falcon airplanes.

(2) Model Mystere-Falcon 200 airplanes.

(3) Model Mystere-Falcon 20-C5, 20-D5,
20-E5, and 20-F5 airplanes.

(d) Subject

Air Transport Association (ATA) of
America Code 26, Fire Protection.

(e) Reason

This AD was prompted by reports of
defective fire extinguisher bottle cartridges.
We are issuing this AD to detect and correct
defective fire bottle cartridges, which could
impact the capability to extinguish a fire in
an engine, auxiliary power unit, or rear
compartment, which could result in damage
to the airplane and injury to the occupants.

(f) Compliance

You are responsible for having the actions
required by this AD performed within the
compliance times specified, unless the
actions have already been done.

(g) Checks of References of Cartridges

For airplanes equipped with fire
extinguisher bottle cartridges having a part
number (P/N), batch number, and
manufacturing date as listed in paragraph
(g)(1), (g)(2), or (g)(3) of this AD: Within 30
days or 100 flight hours, whichever occurs
first after the effective date of this AD, check
the manufacturing references of
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pyrotechnical cartridges for batch number
and date, and check the cartridges for
electrical continuity and resistance, in
accordance with the Accomplishment
Instructions of Dassault Mandatory Service
Bulletin F20-783, Revision 1 (also referred to
as 783—R1), dated June 11, 2012 (for Model
Fan Jet Falcon and Mystere-Falcon 20-C5,
20-D5, 20-E5, and 20-F5 airplanes); or
Dassault Mandatory Service Bulletin F200-
128, Revision 1 (also referred to as 128-R1),
dated June 11, 2012 (for Model Mystere-
Falcon 200 airplanes).

(1) P/N 12-12-11707S1—4, with batch up
to 44 inclusive, manufactured before May
2012.

(2) P/N 12-12-1170752-4, with batch up
to 33 inclusive, manufactured before May
2012.

(3) P/N 12-12-11707S3-4, with batch up
to 44 inclusive, manufactured before May
2012.

(h) Replacement

If, during any check as required by
paragraphs (g) and (i) of this AD, a
discrepancy [excessive resistance] is
identified, before next flight, replace the
discrepant fire extinguisher bottle cartridge(s)
with a serviceable part, in accordance with
the Accomplishment Instructions of Dassault
Mandatory Service Bulletin F20-783,
Revision 1 (also referred to as 783—-R1), dated
June 11, 2012 (for Model Fan Jet Falcon and
Mystere-Falcon 20-C5, 20-D5, 20-E5, and
20-F5 airplanes); or Dassault Mandatory
Service Bulletin F200-128, Revision 1 (also
referred to as 128-R1), dated June 11, 2012
(for Model Mystere-Falcon 200 airplanes).
Replacement of discrepant fire extinguisher
bottle cartridges with a serviceable part
terminates the repetitive actions required by
paragraph (i) of this AD for that cartridge.

(i) Repetitive Checks

At the applicable time specified in
paragraph (i)(1) or (i)(2) of this AD, repeat the
checks required by paragraph (g) of this AD.

(1) For airplanes equipped with fire
extinguisher bottle cartridges having P/N 12—
12-11707S3-4, having a batch number, and
manufacturing date, as listed in paragraph
(g)(3) of this AD, at intervals not to exceed
65 days.

(2) For airplanes equipped with fire
extinguisher bottle cartridges having P/N 12—
12—-11707S1—4 or P/N 12-12-11707S2-4,
having a batch number, and manufacturing
date, as listed in paragraph (g)(1) or (g)(2) of
this AD, at intervals not to exceed 12 months.

(j) Replacement

Except as required by paragraph (h) of this
AD: Within 30 months after installation of an
affected fire extinguisher bottle cartridge on
an airplane, or within 36 months since
cartridge manufacturing date, whichever
occurs first after the effective date of this AD,
replace each affected fire extinguisher bottle
cartridge listed in paragraphs (g)(1), (g)(2),
and (g)(3) of this AD, with a serviceable part,
in accordance with the Accomplishment
Instructions of Dassault Mandatory Service
Bulletin F20-783, Revision 1 (also referred to
as 783-R1), dated June 11, 2012 (for Model
Fan Jet Falcon and Mystere-Falcon 20-C5,
20-D5, 20-E5, and 20-F5 airplanes); or

Dassault Mandatory Service Bulletin F200-
128, Revision 1 (also referred to as 128—R1),
dated June 11, 2012 (for Model Mystere-
Falcon 200 airplanes). Replacing the affected
fire extinguisher bottle cartridge with a
serviceable part as required by paragraph (h)
or (j) of this AD, terminates the repetitive
actions required by paragraph (i) of this AD
for that cartridge.

(k) Parts Installation Prohibition

As of the effective date of this AD, no
person may install any fire extinguisher
bottle cartridge having a part number, batch
number, and manufacturing date as specified
in paragraph (g)(1), (g)(2), or (g)(3) of this AD,
on any airplane.

(1) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International
Branch, ANM-116, Transport Airplane
Directorate, FAA, has the authority to
approve AMOCs for this AD, if requested
using the procedures found in 14 CFR 39.19.
In accordance with 14 CFR 39.19, send your
request to your principal inspector or local
Flight Standards District Office, as
appropriate. If sending information directly
to the International Branch, send it to ATTN:
Tom Rodriguez, Aerospace Engineer,
International Branch, ANM-116, Transport
Airplane Directorate, FAA, 1601 Lind
Avenue SW., Renton, Washington 98057—
3356; telephone (425) 227-1137; fax (425)
227-1149. Information may be emailed to: 9-
ANM-116-AMOC-REQUESTS@faa.gov.
Before using any approved AMOC, notify
your appropriate principal inspector, or
lacking a principal inspector, the manager of
the local flight standards district office/
certificate holding district office. The AMOC
approval letter must specifically reference
this AD.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

(m) Related Information

Refer to Mandatory Continuing
Airworthiness Information (MCAI) European
Aviation Safety Agency (EASA)
Airworthiness Directive 2012—0190, dated
September 24, 2012, for related information.
You may examine this AD on the Internet at
http://www.regulations.gov/
#!documentDetail;D=FAA-2013-0626-0002.

(n) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless this AD specifies otherwise.

(i) Dassault Mandatory Service Bulletin
F20-783, Revision 1 (also referred to as 783—
R1), dated June 11, 2012.

(ii) Dassault Mandatory Service Bulletin
F200-128, Revision 1 (also referred to as
128-R1), dated June 11, 2012.

(3) For service information identified in
this AD, contact Dassault Falcon Jet, P.O. Box
2000, South Hackensack, NJ 07606;
telephone 201-440-6700; Internet http://
www.dassaultfalcon.com.

(4) You may review this referenced service
information at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue SW., Renton,
WA. For information on the availability of
this material at the FAA, call 425-227-1221.

(5) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
202-741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued in Renton, Washington, on October
18, 2013.
Jeffrey E. Duven,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2013—-27071 Filed 11-13—-13; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2013-0939; Directorate
Identifier 2013-CE—-043-AD; Amendment
39-17655; AD 2013-22-23]

RIN 2120-AA64
Airworthiness Directives; Aermacchi
S.p.A. Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule; request for
comments.

SUMMARY: We are adopting a new
airworthiness directive (AD) for
Aermacchi S.p.A. Models F.260, F.260B,
F.260C, F.260D, F.260E, F.260F, S.208,
and S.208A airplanes equipped with a
Lycoming O-540 wide cylinder flange
engine with a front crankcase mounted
propeller governor. This AD results
from mandatory continuing
airworthiness information (MCAI)
issued by the aviation authority of
another country to identify and correct
an unsafe condition on an aviation
product. The MCAI describes the unsafe
condition as the set screw that fixes the
setting of the propeller governor idler
gear shaft was not in the proper
position. We are issuing this AD to
require actions to address the unsafe
condition on these products.
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DATES: This AD is effective December
16, 2013.

The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in the AD
as of December 16, 2013.

We must receive comments on this
AD by December 30, 2013.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:(202) 493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

For service information identified in
this AD, contact Alenia Aermacchi
S.p.A, Via Paola Foresio, 1, 21040
Venegono Superiore (Varese)—Italy;
telephone: 0331-813111; fax: 0331—
827595; Internet: http://
www.aleniaaermacchi.it/en-US/Pages/
custsupp.aspx. You may view this
referenced service information at the
FAA, Small Airplane Directorate, 901
Locust, Kansas City, Missouri 64106.
For information on the availability of
this material at the FAA, call (816) 329—
4148.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this AD, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Office (telephone (800) 647—
5527) is in the ADDRESSES section.
Comments will be available in the AD
docket shortly after receipt.

FOR FURTHER INFORMATION CONTACT:
Mike Kiesov, Aerospace Engineer, FAA,
Small Airplane Directorate, 901 Locust,
Room 301, Kansas City, Missouri 64106;
telephone: (816) 329—-4144; fax: (816)
329-4090; email: mike.kiesov@faa.gov.

SUPPLEMENTARY INFORMATION:
Discussion

The European Aviation Safety Agency
(EASA), which is the Technical Agent
for the Member States of the European
Community, has issued EASA AD No.:

2012—-0228R1, dated November 13, 2012
(referred to after this as “the MCAI”’), to
correct an unsafe condition for the
specified products. The MCALI states:

A case of in-flight complete loss of engine
oil pressure indications has been reported,
resulting in an emergency landing. During
the post-flight inspection on the affected
engine, some metallic parts (2-4 mm) have
been found. Although the origin of these
parts has not been established, it seems
probable that they originated from the set
screw, Part Number (P/N) AN565B1032H,
that fixes the setting of the propeller governor
idler gear shaft, because in the affected
engine, it was not found in the proper
position.

This condition, if not detected and
corrected, could lead to engine failure,
possible resulting in a forced landing,
consequent damage to the aeroplane, and
injury to occupants.

To address this potential unsafe condition,
Alenia Aermacchi issued Bollettino Tecnico
(BT) 205B65 and BT 260SB-136 to instruct
owners and operators of the aeroplanes that
could be affected.

To correct this potential unsafe condition,
EASA issued Emergency AD 2012-0228-E to
require repetitive inspections of the affected
engines and, in case any discrepancy is
found, accomplishment of the applicable
corrective actions.

Since AD 2012—0228-E was issued, it has
become clear that only ‘wide cylinder flange’
engines equipped with a front crankcase
propeller governor (ref to Lycoming Service
Instruction No. 1343B and Lycoming Service
Letter L220C) are equipped with the affected
set screw P/N AN565B1032H that is the
subject of this AD.

For the reason described above, this AD is
revised to reduce the Applicability, requiring
only actions on aeroplanes fitted with a ‘wide
cylinder flange’ engine equipped with a front
crankcase propeller governor. This AD is also
revised to remove, after the first inspection/
correction, the limitation that prohibited
aerobatic manoeuvres.

This is still considered to be a temporary
measure and further AD action may follow.

You may examine the MCAI on the
Internet at http://www.regulations.gov
by searching for and locating it in
Docket No. FAA-2013-0939.

Relevant Service Information

Alenia Aermacchi Una Societa
Finmeccanica has issued Mandatory
Bollettino Tecnico (English Translation:
Technical Bulletin) No. 205B65,
Revision 1, dated November 12, 2012;
and Alenia Aermacchi Una Societa
Finmeccanica has issued Mandatory
Bollettino Tecnico (English Translation:
Technical Bulletin) No. 260SB-136,
Revision 1, dated November 12, 2012.
The actions described in this service
information are intended to correct the
unsafe condition identified in the
MCALI

FAA’s Determination and Requirements
of the AD

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to our
bilateral agreement with this State of
Design Authority, they have notified us
of the unsafe condition described in the
MCALI and service information
referenced above. We are issuing this
AD because we evaluated all
information provided by the State of
Design Authority and determined the
unsafe condition exists and is likely to
exist or develop on other products of the
same type design.

FAA’s Determination of the Effective
Date

An unsafe condition exists that
requires the immediate adoption of this
AD. The FAA has found that the risk to
the flying public justifies waiving notice
and comment prior to adoption of this
rule because improper position of the
set screw that fixes the setting of the
propeller governor idler gear could
result in loss of engine oil pressure
indications resulting in emergency
landing. Therefore, we determined that
notice and opportunity for public
comment before issuing this AD are
impracticable and that good cause exists
for making this amendment effective in
fewer than 30 days.

Comments Invited

This AD is a final rule that involves
requirements affecting flight safety, and
we did not precede it by notice and
opportunity for public comment. We
invite you to send any written relevant
data, views, or arguments about this AD.
Send your comments to an address
listed under the ADDRESSES section.
Include “Docket No. FAA-2013-0939;
Directorate Identifier 2013—CE-043—
AD” at the beginning of your comments.
We specifically invite comments on the
overall regulatory, economic,
environmental, and energy aspects of
this AD. We will consider all comments
received by the closing date and may
amend this AD because of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this AD.

Costs of Compliance

We estimate that this AD will affect
43 products of U.S. registry. We also
estimate that it would take about 2
work-hours per product to comply with
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the basic requirements of this AD. The
average labor rate is $85 per work-hour.
Required parts would cost about $50 per
product.

Based on these figures, we estimate
the cost of the AD on U.S. operators to
be $9,460, or $220 per product.

Since there currently are no repair
instructions available when
discrepancies are found during the
required inspection, the FAA has no
way of determining what the cost would
be per airplane that would need such
repairs.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule” under
the DOT Regulatory Policies and
Procedures (44 FR 11034, February 26,
1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new AD:

2013-22-23 Aermacchi S.p.A.: Amendment
39-17655; Docket No. FAA—-2013-0939;
Directorate Identifier 2013—-CE-043—-AD.

(a) Effective Date

This airworthiness directive (AD) becomes
effective December 16, 2013.

(b) Affected ADs

None.

(c) Applicability

This AD applies to the following
AERMACCHI S.p.A. airplanes that are
certificated in any category:

(1) Models F.260, F.260B, F.260C, F.260D,
F.260E, and F.260F airplanes, all serial
numbers, that are equipped with either a
Lycoming O-540, I0-540, or AEIO-540 wide
cylinder flange engine (identified by the
suffix “A” or “E” in the serial number) with
a front crankcase mounted propeller
governor; and

(2) Models S.208 and S.208A airplanes, all
serial numbers, that are equipped with a
Lycoming O-540 wide cylinder flange engine
(identified by the suffix “A” or “E” in the
serial number) with a front crankcase
mounted propeller governor.

(d) Subject

Air Transport Association of America
(ATA) Code 71: Powerplant.

(e) Reason

This AD was prompted by mandatory
continuing airworthiness information (MCAI)
issued by the aviation authority of another
country to identify and correct an unsafe
condition on an aviation product. The MCAI
describes the unsafe condition as the set
screw that fixes the setting of the propeller
governor idler gear shaft was not in the
proper position. We are issuing this AD to
detect and correct improper position of the
set screw, which could lead to complete loss
of engine oil pressure indications and result
in emergency landing.

(f) Actions and Compliance

Unless already done, do the following
actions in paragraphs (f)(1) through (f)(5) of
this AD.

(1) For Models F.260, F.260B, F.260C,
F.260D, F.260E, and F.260F airplanes: Before
further flight after December 16, 2013 (the
effective date of this AD), fabricate and
install a placard that states: “AEROBATIC
MANEUVERS ARE PROHIBITED.” Fabricate
the placard using 1/8-inch black lettering on
a white background and install the placard
on the instrument panel in clear view of the
pilot.

(2) In lieu of installing the placard, a copy
of this AD may be inserted into the
limitations section of the applicable airplane
flight manual (AFM) to comply with the
action required by paragraph (f)(1) of this AD.
The insertion of the AD into the AFM may
be done by an owner/operator (pilot) holding
at least a private pilot certificate and must be
entered into the airplane records showing
compliance with this AD in accordance with
14 CFR 43.9 (a)(1)(4) and 14 CFR
91.417(a)(2)(v). The record must be
maintained as required by 14 CFR 91.173,
121.380, or 135.439.

(3) For all airplanes: Within the next 10
hours time-in-service (TIS) after December
16, 2013 (the effective date of this AD) and
repetitively thereafter at intervals not to
exceed 100 hours TIS, inspect the propeller
governor idler gear shaft set screw, part
number (P/N) AN565B1032H, following the
Compliance Instructions of Alenia
Aermacchi Una Societa Finmeccanica
Mandatory Bollettino Tecnico (English
Translation: Technical Bulletin) No. 205B65,
Revision 1, dated November 12, 2012; or
Alenia Aermacchi Una Societa Finmeccanica
Mandatory Bollettino Tecnico (English
Translation: Technical Bulletin) No. 260SB—
136, Revision 1, dated November 12, 2012, as
applicable.

(4) If a discrepancy (e.g., set screw missing
or unscrewed) is found during any inspection
required by paragraph (£f)(3) of this AD, before
further flight, contact Alenia Aermacchi
S.p.A. for repair instructions approved by the
FAA specifically for this AD and incorporate
the repair instructions. You may contact
Alenia Aermacchi S.p.A. using the contact
information found in paragraph (k)(3) of this
AD.

(5) After the initial inspection required by
paragraph (f)(3) of this AD, provided no
discrepancies were found or any
discrepancies found were corrected as
required by paragraph (f)(4) of this AD,
remove the placard or the copy of the AD that
was inserted into the AFM required by
paragraphs (f)(1) or (f)(2) of this AD.

(g) Credit for Actions Accomplished in
Accordance With Previous Service
Information

This AD allows credit for the actions
required in paragraphs (f)(2) and (f)(3) of this
AD if done before December 16, 2013 (the
effective date of this AD) following Alenia
Aermacchi Una Societa Finmeccanica
Mandatory Bollettino Tecnico (English
Translation: Technical Bulletin) No. 205865,
dated October 26, 2012; or Alenia Aermacchi
Una Societa Finmeccanica Mandatory
Bollettino Tecnico (English Translation:
Technical Bulletin) No. 260SB—136, dated
October 26, 2012, as applicable.
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(h) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, Standards Office,
FAA, has the authority to approve AMOCs
for this AD, if requested using the procedures
found in 14 CFR 39.19. Send information to
ATTN: Mike Kiesov, Aerospace Engineer,
FAA, Small Airplane Directorate, 901 Locust,
Room 301, Kansas City, Missouri 64106;
telephone: (816) 329—-4144; fax: (816) 329—
4090; email: mike.kiesov@faa.gov. Before
using any approved AMOC on any airplane
to which the AMOC applies, notify your
appropriate principal inspector (PI) in the
FAA Flight Standards District Office (FSDO),
or lacking a PI, your local FSDO.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

(i) Special Flight Permit

Special flight permits are permitted with
the following limitation: Aerobatic
maneuvers are prohibited until the actions of
the AD are complied with.

(j) Related Information

Refer to MCAI European Aviation Safety
Agency (EASA) AD No.: 2012—-0228R1, dated
November 13, 2012, for related information.
You may examine the MCAI on the Internet
at http://www.regulations.gov by searching
for and locating it in Docket No. FAA-2013-
0939.

(k) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless the AD specifies otherwise.

(i) Alenia Aermacchi Una Societa
Finmeccanica Mandatory Bollettino Tecnico
(English Translation: Technical Bulletin) No.
205B65, Revision 1, dated November 12,
2012.

(ii) Alenia Aermacchi Una Societa
Finmeccanica Mandatory Bollettino Tecnico
(English Translation: Technical Bulletin) No.
260SB-136, Revision 1, dated November 12,
2012.

(3) For service information identified in
this AD, contact Alenia Aermacchi S.p.A, Via
Paola Foresio, 1, 21040 Venegono Superiore
(Varese)—TItaly; telephone: 0331-813111; fax:
0331-827595; Internet: http://
www.aleniaaermacchi.it/en-US/Pages/
custsupp.aspx.

(4) You may view this referenced service
information at the FAA, Small Airplane
Directorate, 901 Locust, Kansas City,
Missouri 64106. For information on the
availability of this material at the FAA, call
(816) 329—4148.

(5) You may view this service information
that is incorporated by reference at the

National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
202-741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued in Kansas City, Missouri, on
October 31, 2013.
Earl Lawrence,

Manager, Small Airplane Directorate, Aircraft
Certification Service.

[FR Doc. 2013-26681 Filed 11-13-13; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration
14 CFR Part 39

[Docket No. FAA-2013-0029; Directorate
Identifier 2013—NE-01-AD; Amendment 39—
17599; AD 2013-19-17]

RIN 2120-AA64

Airworthiness Directives; Rolls-Royce
plc Turbofan Engines

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule; correction.

SUMMARY: The FAA is correcting an
airworthiness directive (AD) that
published in the Federal Register. That
AD applies to all Rolls-Royce plc (RR)
RB211-535E4-B-37 series turbofan
engines. The AD number is incorrect in
the Regulatory text. This document
corrects that error. In all other respects,
the original document remains the
same.

DATES: This final rule is effective
November 7, 2013.

ADDRESSES: You may examine the AD
docket on the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this AD, the regulatory
evaluation, any comments received, and
other information. The address for the
Docket Office (phone: 800-647-5527) is
Document Management Facility, U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue SE., Washington,
DC 20590.

FOR FURTHER INFORMATION CONTACT:
Robert Green, Aerospace Engineer,
Engine Certification Office, FAA, Engine
& Propeller Directorate, 12 New England
Executive Park, Burlington, MA 01803;
phone: 781-238-7754; fax: 781-238—
7199; email: robert.green@faa.gov.

SUPPLEMENTARY INFORMATION:
Airworthiness Directive 2013-19-17,
Amendment 39-17599 (78 FR 61171,
October 3, 2013), currently requires
removal of affected parts using a
drawdown plan for all RR RB211—
535E4-B-37 series turbofan engines.

As published, the AD number 2013—
19-17 under § 39.13 [Amended], is
incorrect.

No other part of the preamble or
regulatory information has been
changed; therefore, only the changed
portion of the final rule is being
published in the Federal Register.

The effective date of this AD remains
November 7, 2013.

Correction of Regulatory Text

§39.13 [Corrected]

In the Federal Register of October 3,
2013, on page 61173, in the first
column, lines 4 and 5, under §39.13
[Amended] of AD 2013-19-17, are
corrected to read as follows:

* * * * *

2013-19-17 Rolls-Royce plc: Amendment
39-17599; Docket No. FAA-2013-0029;

* * * * *

Issued in Burlington, Massachusetts, on
October 25, 2013.

Colleen M. D’Alessandro,

Assistant Directorate Manager, Engine &
Propeller Directorate, Aircraft Certification
Service.

[FR Doc. 2013-27190 Filed 11-13-13; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 91
[Docket No. FAA—-2013-0061]

Unmanned Aircraft System Test Site
Program

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of availability of final
privacy requirements for the unmanned
aircraft system (“UAS”) test site
program; response to comments.

SUMMARY: On February 22, 2013 the
FAA published and requested public
comment on the proposed privacy
requirements (the ‘“Draft Privacy
Requirements”) for UAS test sites (the
“Test Sites’’) that the FAA will establish
pursuant to the FAA Modernization and
Reform Act of 2012 (“FMRA”’). This
document responds to the public
comments received and publishes the
FAA’s final privacy requirements for the
Test Sites (the “Final Privacy
Requirements”).
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DATES: November 14, 2013.

ADDRESSES: You may review the public
docket for this rulemaking (Docket No.
FAA-2013-0061) on the Internet at
http://www.regulations.gov. You may
also review the public docket at the
Docket Management Facility in Room
W12-140 of the West Building Ground
Floor at 1200 New Jersey Avenue SE.,
Washington, DC 20590—0001 between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays.

FOR FURTHER INFORMATION CONTACT: For
technical questions concerning the test
site program, contact Elizabeth Soltys,
Unmanned Aircraft Systems Integration
Office, Federal Aviation Administration,
800 Independence Avenue SW.,
Washington, DC 20591; email: 9-ACT-
UASTSS@faa.gov.

For legal questions concerning the
FAA’s privacy requirements for the Test
Sites contact Carlos Siso, Office of the
Chief Counsel, Federal Aviation
Administration, 800 Independence Ave.
SW., Washington, DC 20591; email: 9-
AGC-UASPrivacy@faa.gov.
SUPPLEMENTARY INFORMATION: This
document summarizes and responds to
the public comments received in
response to the following Federal
Register documents seeking public
comment on the Draft Privacy
Requirements for the Test Sites:

(i) Notice of availability and request
for comments published in the Federal
Register on February 22, 2013 (78 FR
12259), Docket No. FAA-2013-0061—
0001; and

(ii) Notice of public engagement
session published in the Federal
Register on March 28, 2013 (78 FR
18932), Docket No. FAA—2013-0061—
0050.

In addition, this document publishes
the FAA’s Final Privacy Requirements
for the Test Sites which are set forth
under the “Conclusion” section below.

Discussion of Comments

The FAA received 99 comments
through Regulations.gov and 53
comments through the public
engagement session. A transcript of the
public engagement session is available
at: hitp://www.faa.gov/about/initiatives/
uas/media/UAStranscription.pdf.
Public comments ranged from
recommending that the FAA not impose
any privacy requirements on the Test
Sites to recommending that the FAA
impose extensive privacy requirements
on the Test Sites. The FAA also received
comments that were not responsive to
the notice or that were unclear.

The FAA analyzed the responsive
comments and grouped them into ten
categories. The following sections
address the comments by category.

(1) The FAA should focus on its safety
mission; it should not engage in
regulating privacy.

The FAA received a number of
comments advocating that the FAA
should focus on its safety mission and
should not engage in regulating privacy.
The following comments were received:

e The FAA should focus on safety;

e Regulating privacy is outside the
FAA’s mission;

e The FAA does not have statutory
authority to regulate privacy;

e The FAA does not have the
authority to impose privacy
requirements on the Test Sites;

e The FAA should allow privacy to
be addressed by other more appropriate
government bodies including: Federal
agencies that have expertise and
authority to deal with privacy concerns;
Congress; state or local legislative
bodies; and the judicial system;

o The Federal Government should not
regulate privacy impacts of UAS; these
issues should be left to states, cities, and
counties to address;

e The FAA should only require
compliance with privacy laws that are
already in place and focus on
developing safe operation of UAS;

e The FAA should not deny access to
the national airspace for reasons other
than safety;

o Existing privacy laws are sufficient
to cover the responsible use of UAS.
There already exist Federal, state and
other laws that protect privacy. In
addition, tort law may also provide
avenues of recourse for plaintiffs to
protect their privacy rights;

e The FAA should not implement
privacy regulations that make entry into
the market prohibitive for small
businesses;

e The FAA should not allow privacy
issues to hinder commercialization of
UAS;

o There is no evidence that the
operations at the Test Sites will harm
privacy interests. Restricting activities at
the test sites at this early stage will
likely overprotect privacy at the expense
of innovation;

e The FAA should afford adequate
time for non-governmental solutions
such as industry norms and practices to
develop before intervening
administratively to protect privacy.
These less restrictive solutions will
reduce the need for administrative
intervention and will allow for
increased innovation in the national
airspace;

e Requiring Test Site operators to
develop privacy policies that are
informed by Fair Information Practice
Principles is onerous for commercial

operators of UAS and its cost will likely
outweigh any hypothetical benefits;

¢ Requiring Test Site operators to
issue privacy policies informed by Fair
Information Practice Principles will
limit the diversity of data that will
inform integration of UAS into the
national airspace. The FAA’s approach
would exclude an important possible
alternative from the discussion: some
operators might choose not to issue a
privacy policy or adopt a non-FIPPs-
compliant policy; and

e The FAA should treat data gathered
by UAS no differently than data
gathered by a manned aircraft or by
other electronic means. There is no
significant difference in terms of
surveillance between a UAS and a
manned aircraft, and manned aircraft
are permitted to operate in the national
airspace with cameras.

Response: The FAA’s mission is to
provide the safest, most efficient
aerospace system in the world and does
not include regulating privacy. At the
same time, the FAA recognizes that
there is substantial debate and
difference of opinion among policy
makers, industry, advocacy groups, and
members of the public as to whether
UAS operations at the Test Sites will
raise novel privacy issues that are not
adequately addressed by existing legal
frameworks.

The FAA will require the Test Site
operators to comply with the Final
Privacy Requirements. Congress
mandated that the FAA establish the
Test Sites to further UAS integration
into the national airspace system. The
Final Privacy Requirements advance
this purpose by helping inform the
dialogue among policymakers, privacy
advocates, and industry regarding the
impact of UAS technologies on privacy.

The FAA’s authority for including the
Final Privacy Requirements in the Test
Site OTAs is set forth in 49 U.S.C.
106(1)(6). That statute authorizes the
FAA Administrator to enter into an
OTA “on such terms and conditions as
the Administrator may consider
appropriate.” The FAA believes that it
is appropriate to require Test Site
operators to comply with the Final
Privacy Requirements.

(2) The FAA should require warrants
before law enforcement can use UAS in
the Test Sites to conduct surveillance or
gather evidence.

The FAA received a variety of
comments advocating that:

e The FAA should include provisions
in the OTA that require warrants to be
obtained when UAS are used to conduct
surveillance or gather evidence within
the Test Site; and
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e The OTA include appropriate
safeguards to protect Fourth
Amendment rights at and around our
national borders.

Response: The FAA’s mission is to
provide the safest, most efficient
aerospace system in the world. The FAA
is establishing the UAS Test Sites
consistent with its mission and the
direction in the FMRA. The FAA
appreciates the commenters’ concerns.
Accordingly, the final privacy
requirements provide that the Site
Operator and its team members must
comply with all applicable privacy
laws.

(3) The FAA should mandate specific
privacy requirements for the Test Sites.

The FAA received a variety of
comments advocating that the FAA
mandate specific privacy requirements
for the Test Sites. The recommendations
included the following:

e The FAA should specify minimum
privacy requirements and require each
Test Site to comply with them;

¢ The FAA should mandate
compliance with Fair Information
Practice Principles for all Test Site
operators;

e The FAA should establish
prohibitions on where UAS can operate
within a Test Site and the kinds of
surveillance activities that UAS conduct
at the Test Sites;

e The FAA should require all UAS
flown at the Test Sites to have
unencrypted down links so that all their
data collection can be viewed by the
public, including records contained
onboard and recovered after landing;

e The FAA should require each Test
Site operator to conduct a full Privacy
Impact Assessment;

e The FAA should require each Test
Site operator to establish a Chief Privacy
Officer and centralize privacy
responsibilities in that person;

e The FAA should require each Test
Site operator to establish a privacy
advisory committee to review proposed
UAS research at the Test Sites for
privacy concerns;

e The FAA should require each Test
Site operator to provide a detailed
response to public input it receives
regarding the Test Site’s privacy policy;

e The FAA should prohibit the
sharing of recorded surveillance footage
beyond the scope of its original purpose;

e The FAA should prohibit UAS in
the Test Sites from flying below a
minimum altitude;

e The FAA should prohibit UAS in
the Test Sites from carrying any
equipment that could be used to
conduct surveillance;

e The FAA should limit the use of the
data collected at the Test Sites;

e The FAA should prohibit (i) the use
of Test Sites for government
surveillance, and (ii) sharing data
collected with law enforcement for the
purpose of investigating or prosecuting
a crime;

e The FAA should limit the type of
data that can be collected by UAS at the
Test Sites including limiting the
resolution of visual imagery that UAS
can collect, prohibiting recording of
audio data, and restricting the ability to
collect WiFi and cellular signals;

e The FAA should require Test Site
operators to provide data on the payload
of each UAS flown at the Test Site
including specific information on the
data the payload is capable of collecting;

e The FAA should mandate privacy
policies that require deletion of
collected data within a certain time
period;

e The FAA should prohibit the Test
Site operator and UAS operators at the
Test Sites from retaining any data
collected longer than is necessary to
fulfill the purpose of the Test Site;

e The FAA should require UAS
operators to file data collection
statements with the FAA for UAS
operations that involve remote sensing
and signals surveillance from the UAS
platform; and

e The FAA should require UAS
operating at altitudes over 400 feet to
carry an automatic dependent
surveillance-broadcast transponder
(ADS-B Out) so that UAS operations
can be tracked.

Response: The FAA’s mission is to
provide the safest, most efficient
aerospace system in the world.
Although there is a long history of
placing cameras and other sensors on
aircraft for a variety of purposes—news
helicopters, aerial surveys, film/
television production, law enforcement,
etc.—the FAA is not, through awarding
and supervising these Test Sites, taking
specific views on whether or how the
Federal Government should regulate
privacy or the scope of data that can be
collected by manned or unmanned
aircraft.

There was substantial difference of
opinion among commenters as to
whether UAS operations and manned
aircraft operations present different
privacy issues that justify imposing
special privacy restrictions on UAS
operations at the Test Sites. In addition,
there was substantial difference of
opinion among commenters regarding
what elements would be appropriate for
a Test Site privacy policy. Based on the
comments received, the FAA will
require Test Sites to comply with the
following requirements in addition to

those described in the Draft Privacy
Requirements:

(1) Test site operators must maintain
a record of all UAS operating in the test
sites;

(2) Test site operators must require
every UAS operator in the Test Site to
have a written plan for the operator’s
use and retention of data collected by
the UAS; and

(3) Test site operators must conduct
an annual review of test site operations
to verify compliance with stated privacy
policy and practices and share those
outcomes annually in a public forum
with an opportunity for public feedback.

The above are reflected in the Final
Privacy Requirements.

The FAA has determined that it
should not impose privacy requirements
beyond those in the Final Privacy
Requirements for the following reasons.
First, there are many privacy laws and
applications of tort law that may
address some of the privacy issues that
arise from UAS operations at the Test
Sites.

Second, the FAA believes that Test
Sites operators will be responsive to
local stakeholders’ privacy concerns and
will develop privacy policies
appropriately tailored to each Test Site.
The selection criteria for the Test Sites
specify that only a “public entity” can
serve as a Test Site operator. The term
“public entity” is defined in the
selection criteria to mean ‘““(A) any State
or local government; (B) any
department, agency, special purpose
district, or other instrumentality of a
State or States or local government; and
(C) the National Railroad Passenger
Corporation, and any commuter
authority.” The FAA expects that public
entities will be responsive to
stakeholder concerns.

Third, if UAS operations at a Test Site
raise privacy concerns that are not
adequately addressed by the Test Site’s
privacy policies, elected officials can
weigh the benefits and costs of
additional privacy laws or regulations.
Forty-three states have already enacted
or are considering legislation regulating
use of UAS. See Drone Legislation All
the Rage; Varies Widely Across 43
States, According to WestlawNext, June
17, 2013, available at: http://
thomsonreuters.com/press-releases/
062013/drone_legislation_varies_
across_states_according to Westlaw.

(4) The FAA should conduct audits of
the Test Sites to ensure compliance with
privacy policies.

Various commenters recommended
that the FAA should audit each Test
Site to ensure compliance with the
privacy policies in the OTA.
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Response: Each Test Site will be
operated by a public entity (see
response to Category 3 above). The FAA
expects that the public entity operating
each test site will already be subject to
oversight and audit requirements. The
FAA does not believe that it is
appropriate for the FAA to impose
additional audit requirements on the
Test Site operators.

(5) The FAA should require Test Site
operators to keep records that will allow
for effective citizen participation and
reporting of privacy violations.

One commenter recommended that
the FAA require Test Site operators to
keep accurate, detailed, frequent, and
accessible records to allow for effective
citizen participation and reporting of
privacy violations.

Response: Each Test Site operator will
be a public entity (see response to
Category 3 above). Public entities are
generally subject to laws that establish
record keeping requirements and
provide the public access to records.
The FAA does not believe that it is
appropriate for the FAA to impose
additional record keeping requirements
on the Test Site operators other than
those specified in the Final Privacy
Requirements.

(6) The FAA should establish a
searchable database or registry of UAS
operators and operations at the Test
Sites.

The FAA received a variety of
comments advocating that:

e The FAA should create a public,
searchable database or registry of all
UAS operators. Some commenters
recommended that the database include
information about surveillance
equipment used and the operator’s data
collection practices;

e The FAA should require UAS
operators at the Test Sites to provide
public statements describing the
surveillance equipment that will be
carried by a UAS, the geographical area
where the UAS will be operated, and
the purposes for which the UAS will be
deployed; and

e The FAA should establish a means
for the public to access the data on UAS
flights collected by the FAA.

Response: The FAA believes that it is
not appropriate for the FAA to create a
public registry or database of UAS
operations at the Test Sites. However,
the FAA has included a contractual
provision in the Final Privacy
Requirements that will require each Test
Site operator to maintain a record of all
UAS operating at the Test Site.

(7) The FAA should modify its Test
Site selection criteria to take into
account privacy concerns.

Various commenters recommended
that the FAA revise its selection criteria.
Suggestions included the following:

e The FAA should choose an
applicant that has an established UAS
research program with active
engagement with UAS privacy issues;

¢ The FAA should choose at least one
Test Site in a state with strong privacy
protective UAS laws and regulations;

e The FAA should select one or more
Test Sites in or near a densely
populated urban area in order to avoid
a bias towards privacy issues relevant
for rural UAS operations; and

e The FAA sﬁould consider the
privacy track record of applicants as
part of the selection process.

Response: The FAA believes that it is
not appropriate to modify the Test Site
selection criteria to include the
recommended privacy considerations.
Applicants have already submitted
complete applications based on the
announced selection criteria and the
application period has closed.

The FAA published the Test Site
selection criteria and application
instructions on February 14, 2013 on
https://faaco.faa.gov under Solicitation
number DTFACT-13-R-00002. The
selection criteria incorporate the factors
that Congress directed the FAA to
consider in the FMRA, including,
geographic and climatic diversity;
location of ground infrastructure; and
research needs. The FAA required
applicants to submit seven volumes of
extensive and detailed information that
address a broad set of considerations
including safety, airspace use,
experience, research objectives, and risk
considerations. This information will
allow the FAA to make a selection based
on the direction provided by Congress
in the FMRA and on the FAA’s mission.

The FAA developed the Test Site
selection criteria after seeking public
input and consulting with other
agencies regarding what selection
criteria would be appropriate. In March
2012, the FAA published a request for
comment in the Federal Register and in
April 2012, the FAA hosted two public
webinars to obtain public input on the
FAA'’s proposed selection criteria.
Although there was significant public
participation, the FAA did not receive
comments advocating that privacy
issues be used as a factor in choosing
the Test Sites.

(8) The FAA should require Test Site
operators to conduct specific tests
related to privacy and surveillance.

Commenters recommended that the
FAA should:

e Require UAS operators at Test Sites
to conduct specific tests related to
surveillance and privacy;

e Require Test Site operators to
design the sites—including the creation
of ““fake” houses or businesses—to
allow UAS operators to test how
accurate their surveillance systems are
and test how much data those systems
collect; and

¢ Develop and require Test Sites to
implement a standard battery of privacy
tests that each UAS operating within a
Test Site should have to perform in
order to collect data that the FAA can
use to make decisions about privacy
issues.

Response: The FAA is not planning to
have the Test Site operators conduct
specific research.

(9) The FAA should not take punitive
actions against a Test Site operator for
privacy violations without due process.

One commenter noted that if charges
are filed by law enforcement against a
Test Site operator due to potential
violations of privacy laws, the OTA
allows the FAA to suspend or modify
the relevant operational authority for a
Test Site (e.g. Certificate of Operation,
or OTA). That commenter
recommended that a Test Site operator
be entitled to due process before the
operational authority be suspended or
modified.

Response: A Test Site operator’s rights
to operate a Test Site are set forth in the
OTA and are subject to the terms and
conditions in the OTA. The FAA
believes that it is appropriate to include
contractual provisions in the Final
Privacy Requirements that allow the
FAA to protect the public interest by
suspending or modifying the relevant
operational authority for a Test Site if
charges are filed by law enforcement
against a Test Site operator due to
potential violations of privacy laws.

(10) The FAA should establish
sanctions for violations of privacy
policies or rights.

One commenter recommended that
the FAA rescind the OTA for a Test Site
where serious privacy violations have
occurred and levy fines against
operators that fail to comply with
privacy policies.

Response: The Final Privacy
Requirements provide that violations of
privacy laws can result in suspension or
termination of the OTA.

The FAA will not monitor a Test
Site’s compliance with its own privacy
policies. The FAA expects the public
entities operating the Tests Sites and
their respective state/local oversight
bodies to monitor and enforce a Test
Site’s compliance with its own policies.

Conclusion

Based on the comments submitted,
the FAA intends to require each test site
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operator to comply with all of the
privacy requirements included in the
Draft Privacy Requirements as well as
the following additional privacy
requirements:

(1) Test site operators must maintain
arecord of all UAS operating in the test
sites;

(2) Test site operators must require
every UAS operator in the Test Site to
have a written plan for the operator’s
use and retention of data collected by
the UAS; and

(3) Test site operators must conduct
an annual review of test site operations
to verify compliance with stated privacy
policy and practices and share those
outcomes annually in a public forum
with an opportunity for public feedback.

Accordingly, the FAA intends to
include the following terms and
conditions into Article 3 of the OTA:

“ARTICLE 3 PRIVACY; APPLICABLE
LAW

a. Privacy Policies

The Site Operator must:

(i) Have privacy policies governing all
activities conducted under the OTA,
including the operation and relevant
activities of the UAS authorized by the
Site Operator.

(ii) Make its privacy policies publicly
available;

(iii) Have a mechanism to receive and
consider comments from the public on
its privacy policies;

(iv) Conduct an annual review of test
site operations to verify compliance
with stated privacy policy and practices
and share those outcomes annually in a
public forum with an opportunity for
public feedback;

(v) Update its privacy policies as
necessary to remain operationally
current and effective; and

(vi) Ensure the requirements of its
privacy policies are applied to all
operations conducted under the OTA.

The Site Operator’s privacy policies
should be informed by Fair Information
Practice Principles.

b. Compliance With Applicable Privacy
Laws

For purposes of this agreement, the
term “Applicable Law’’ shall mean (i) a
law, order, regulation, or rule of an
administrative or legislative government
body with jurisdiction over the matter
in question, or (ii) a ruling, order,
decision or judgment of a court with
jurisdiction over the matter in question.
The Site Operator and its team members
must operate in accordance with all
Applicable Law regarding the protection
of an individual’s right to privacy
(hereinafter referred to as “Privacy

Laws”). If the U.S. Department of Justice
or a state’s law enforcement authority
files criminal or civil charges over a
potential violation of a Privacy Law, the
FAA may take appropriate action
including suspending or modifying the
relevant operational authority (e.g.,
Certificate of Operation, or OTA) until
the proceedings are completed. If the
proceedings demonstrate the operation
was in violation of the Privacy Law, the
FAA may terminate the relevant
operational authority.

c. Change in Law

If during the term of this Agreement
an Applicable Law comes into effect
which may have an impact on UAS,
including impacts on the privacy
interests of individuals or entities
affected by any operation of any UAS
operating at the Test Site, such
Applicable Law will be applicable to the
OTA and the FAA may update or amend
the OTA to reflect these changes.

d. Transmission of Data to the FAA

The Site Operator should not provide
or transmit to the FAA or its designees
any data other than the data the data
requested by the FAA pursuant to
Article 5 of this OTA.

e. Other Requirements

The Site Operator must:

(i) Maintain a record of all UAS
operating at the test sites; and

(ii) Require each UAS operator in the
Test Site to have a written plan for the
operator’s use and retention of data
collected by the UAS.”

Issued in Washington, DC, on November 7,
2013.
Marc L. Warren,
Acting Chief Counsel, Federal Aviation
Administration.
[FR Doc. 2013-27216 Filed 11-8-13; 11:15 am]
BILLING CODE 4910-13-P

DEPARTMENT OF VETERANS
AFFAIRS

38 CFR Part 17
RIN 2900-AN98

Payment for Home Health Services and
Hospice Care to Non-VA Providers;
Delay of Effective Date

AGENCY: Department of Veterans Affairs.

ACTION: Final rule; delay of effective
date.

SUMMARY: The Department of Veterans
Affairs (VA) published in the Federal
Register on May 6, 2013 (78 FR 26250)
a final rule to change the billing
methodology for non-VA providers of

home health services and hospice care.
The preamble of that final rule stated
the effective date was November 15,
2013. This document delays that
effective date to April 1, 2014.

DATES: Effective Date: The effective date
for the final rule published May 6, 2013,
at 78 FR 26250, is delayed from
November 15, 2013, until April 1, 2014.
FOR FURTHER INFORMATION CONTACT:
Harold Bailey, Director of
Administration, Department of Veterans
Affairs, Veterans Health Administration,
3773 Cherry Creek Drive North, East
Tower, Ste. 485, Denver, CO 80209,
(303) 331—-7829. (This is not a toll-free
number.)

SUPPLEMENTARY INFORMATION: This
rulemaking makes the VA regulation
governing payments for certain non-VA
health care, 38 CFR 17.56, applicable to
non-VA home health services and
hospice care. Section 17.56 provides,
among other things, that Centers for
Medicare and Medicaid (CMS) fee
schedule or prospective payment system
amounts will be paid to certain non-VA
providers, unless VA negotiates other
payment amounts with such providers.
See 38 CFR 17.56(a)(2)(i). This change
in the billing methodology for non-VA
home health and hospice care was put
forth in a proposed rule. We received
one comment to this change and
responded to that comment in a final
rule published in the Federal Register
on May 6, 2013 (78 FR 26250). The
original effective date of the final rule
was stated as November 15, 2013;
however, we now delay the effective
date of the final rule at 78 FR 26250 to
the new effective date of April 1, 2014.
The delay of the effective date is
necessary to accommodate unforeseen
difficulties in contracting and
information technology procedures
required to apply the billing
methodology under § 17.56 to non-VA
home health services and hospice care.
These difficulties relate to separate
administration of hospice care and
home health services by the Veterans
Health Administration’s Office of
Geriatrics and Extended Care, which
uses separate methods for forming
agreements with non-VA providers for
the provision of these services, and
difficulties regarding information
technology systems necessary to use the
CMS rate made applicable under
§17.36.

Dated: November 8, 2013.
Robert C. McFetridge,

Director, Regulation Policy and Management,
Office of the General Counsel, Department
of Veterans Affairs.

[FR Doc. 2013-27218 Filed 11-13-13; 8:45 am]
BILLING CODE 8320-01-P



Federal Register/Vol. 78,

No. 220/ Thursday, November 14, 2013/Rules and Regulations

68365

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R03-OAR-2013-0407; FRL-9902-53—
Region 3]

Approval and Promulgation of Air
Quality Implementation Plans; Virginia;
Removal of the Regulation for the
National Low Emission Vehicle
Program

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is taking direct final
action to approve a revision to the
Virginia State Implementation Plan
(SIP). The revision removes Virginia’s
repealed regulation for the National Low
Emission Vehicle (NLEV) program from
the Virginia SIP. Virginia repealed its
regulation in December 2011, because
the NLEV program was superseded by
more stringent Federal Tier 2 passenger
car and light-duty truck standards,
which were promulgated by EPA on
February 10, 2000. The Federal Tier 2
vehicle standards, which were
implemented on a phased-in basis
between model years 2004 and 2006,
marked the expiration of the NLEV
program, per the framework established
by the NLEV program at its inception.
Therefore, EPA is approving this
revision to remove Virginia’s repealed
NLEV regulation from the Virginia SIP,
in accordance with the requirements of
the Clean Air Act (CAA).

DATES: This rule is effective on January
13, 2014 without further notice, unless
EPA receives adverse written comment
by December 16, 2013. If EPA receives
such comments, it will publish a timely
withdrawal of the direct final rule in the
Federal Register and inform the public
that the rule will not take effect.

ADDRESSES: Submit your comments,
identified by Docket ID Number EPA—
R03-0OAR-2013-0407 by one of the
following methods:

A. www.regulations.gov. Follow the
on-line instructions for submitting
comments.

B. Email: fernandez.cristina@epa.gov.

C. Mail: EPA-R03-0OAR-2013-0407,
Cristina Fernandez, Associate Director,
Office of Air Program Planning,
Mailcode 3AP30, U.S. Environmental
Protection Agency, Region III, 1650
Arch Street, Philadelphia, Pennsylvania
19103.

D. Hand Delivery: At the previously-
listed EPA Region III address. Such
deliveries are only accepted during the
Docket’s normal hours of operation, and

special arrangements should be made
for deliveries of boxed information.

Instructions: Direct your comments to
Docket ID No. EPA-R03—OAR-2013—
0407. EPA’s policy is that all comments
received will be included in the public
docket without change, and may be
made available online at
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be GBI or otherwise
protected through www.regulations.gov
or email. The www.regulations.gov Web
site is an ““‘anonymous access’’ system,
which means EPA will not know your
identity or contact information unless
you provide it in the body of your
comment. If you send an email
comment directly to EPA without going
through www.regulations.gov, your
email address will be automatically
captured and included as part of the
comment that is placed in the public
docket and made available on the
Internet. If you submit an electronic
comment, EPA recommends that you
include your name and other contact
information in the body of your
comment and with any disk or CD-ROM
you submit. If EPA cannot read your
comment due to technical difficulties
and cannot contact you for clarification,
EPA may not be able to consider your
comment. Electronic files should avoid
the use of special characters, any form
of encryption, and be free of any defects
or viruses.

Docket: All documents in the
electronic docket are listed in the
www.regulations.gov index. Although
listed in the index, some information is
not publicly available, i.e., CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the Internet and will be
publicly available only in hard copy
form. Publicly available docket
materials are available either
electronically in www.regulations.gov or
in hard copy during normal business
hours at the Air Protection Division,
U.S. Environmental Protection Agency,
Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103.
Copies of the State submittal are
available at the Virginia Department of
Environmental Quality, 629 East Main
Street, Richmond, Virginia 23219.

FOR FURTHER INFORMATION CONTACT:
Brian Rehn, (215) 814-2176, or by email
at rehn.brian@epa.gov.

SUPPLEMENTARY INFORMATION:

I. Background

The Federal NLEV program was a
voluntary, nationwide program to
control emissions from new passenger
cars and light-duty trucks, for the
purpose of reducing the formation of
ground level ozone and other air
pollution emitting by new vehicles after
the program took effect. Given the need
for additional reductions of ozone
precursor emissions in the Ozone
Transport Region (OTR), the Ozone
Transport Commission (OTC) states
sought additional reductions from more
stringent new vehicle standards than the
Federal Tier 1 vehicle program that was
in place at that time. The only option for
more stringent vehicle emission
standards afforded to the OTC states by
the CAA was adoption of Low Emission
Vehicle standards developed by
California (CA LEV) to meet its own
unique air quality goals. The OTC
pressed for adoption of CA LEV
throughout the OTR, in place of Federal
Tier 1 vehicle emission standards,
which commenced with the 1994 model
year and were then in effect in most of
the OTC member states (except New
York and Massachusetts, which had
already opted for CA LEV standards).
Faced with complying with these
differing vehicle emission standards
across a ‘‘patchwork” of states across
the United States, the auto
manufacturers coordinated with OTC,
environmentalists, fuel providers, and
EPA, among others, to develop the
NLEV program.

On June 6, 1997 (62 FR 31192) and on
January 7, 1998 (63 FR 926), EPA
promulgated rules outlining the
framework for the NLEV program. These
NLEV rules allowed auto manufacturers
to commit to meet tailpipe standards for
passenger cars and light trucks that were
more stringent than Federal Tier 1
standards that were then mandatory
under authority of Title II of the CAA.
The NLEV regulatory framework was
voluntary in that the program took effect
only after the Northeast states and auto
manufacturers agreed to participate in
the NLEV framework and be bound by
the standards. On March 9, 1998 (63 FR
11374), EPA published a finding that
the NLEV program was in effect, after
the Governors of nine OTR states
(Connecticut, Delaware, Maryland, New
Hampshire, New Jersey, Pennsylvania,
Rhode Island, Virginia, and the District
of Columbia) and twenty-three U.S.
market auto manufacturers agreed to
participate. The NLEV framework
became effective after these initial
commitments, followed by
incorporation of the states’ participation
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commitments being incorporated into
each participating state’s SIP.
Virginia’s adopted program rules
covering its participation in the NLEV
program (Regulation 9 VAC 5 Chapter
200) on January 7, 1999. Virginia then
submitted its adopted regulation as a
SIP revision to EPA on May 27, 1999.
EPA approved Virginia’s revision to the
SIP through a final rule published on
December 28, 1999 (64 FR 72564).

In accordance with EPA’s NLEV
regulatory framework rule, Virginia’s
regulation established that the
Commonwealth’s participation in the
NLEV program would extend until
model year 2006. However, if EPA
adopted Federal Tier 2 standards that
were more stringent than NLEV by
December 15, 2000, Virginia’s rule
limited participation in the NLEV
program until model year 2004.

On February 10, 2000, EPA published
a final rule in the Federal Register (65
FR 6698) adopting Federal Tier 2
standards that were more stringent than
the Federal NLEV program,
commencing with model year 2004.
Subsequently, Virginia repealed its
NLEV regulation (9 VAC5-200), in its
entirety, on December 2, 2011.

II. Summary of SIP Revision

On August 1, 2013, the
Commonwealth of Virginia submitted a
formal revision to its State
Implementation Plan (SIP). The SIP
revision serves to remove from the SIP
Virginia’s NLEV regulation, which was
adopted by the Commonwealth in 1999.
By model year 2006, the Federal NLEV
program had been fully superseded by
Federal Tier 2 passenger car and light-
truck standards. Since the Federal Tier
2 program was designed by EPA to
supersede the NLEV program and was
by design more stringent with respect to
control of regulated vehicle emissions
than the NLEV program it replaced,
there is no need for a state repealing its
NLEV regulations to determine whether
the removal of these provisions from the
SIP will interfere with any applicable
requirement concerning attainment and
maintenance of any applicable National
Ambient Air Quality Standard (NAAQS)
under section 110(1) of the Clean Air
Act.

Virginia’s NLEV regulation expired
with the implementation of the Federal
Tier 2 vehicle standards program, and in
December 2011 Virginia repealed
Regulation 9 VAC 5 Chapter 200,
effective June 7, 2012.

III. General Information Pertaining to
SIP Submittals From the
Commonwealth of Virginia

In 1995, Virginia adopted legislation
that provides, subject to certain
conditions, for an environmental
assessment (audit) “privilege” for
voluntary compliance evaluations
performed by a regulated entity. The
legislation further addresses the relative
burden of proof for parties either
asserting the privilege or seeking
disclosure of documents for which the
privilege is claimed. Virginia’s
legislation also provides, subject to
certain conditions, for a penalty waiver
for violations of environmental laws
when a regulated entity discovers such
violations pursuant to a voluntary
compliance evaluation and voluntarily
discloses such violations to the
Commonwealth and takes prompt and
appropriate measures to remedy the
violations. Virginia’s Voluntary
Environmental Assessment Privilege
Law, Va. Code Sec. 10.1-1198, provides
a privilege that protects from disclosure
documents and information about the
content of those documents that are the
product of a voluntary environmental
assessment. The Privilege Law does not
extend to documents or information
that: (1) Are generated or developed
before the commencement of a
voluntary environmental assessment; (2)
Are prepared independently of the
assessment process; (3) Demonstrate a
clear, imminent and substantial danger
to the public health or environment; or
(4) Are required by law.

On January 12, 1998, the
Commonwealth of Virginia Office of the
Attorney General provided a legal
opinion that states that the Privilege
Law, Va. Code § 10.1-1198, precludes
granting a privilege to documents and
information “required by law,”
including documents and information
“required by Federal law to maintain
program delegation, authorization or
approval,” since Virginia must “enforce
Federally authorized environmental
programs in a manner that is no less
stringent than their Federal
counterparts. . . .” The opinion
concludes that “[r]egarding § 10.1-1198,
therefore, documents or other
information needed for civil or criminal
enforcement under one of these
programs could not be privileged
because such documents and
information are essential to pursuing
enforcement in a manner required by
Federal law to maintain program
delegation, authorization or approval.”
Virginia’s Immunity law, Va. Code Sec.
10.1-1199, provides that “[t]o the extent
consistent with requirements imposed

by Federal law,” any person making a
voluntary disclosure of information to a
state agency regarding a violation of an
environmental statute, regulation,
permit, or administrative order is
granted immunity from administrative
or civil penalty. The Attorney General’s
January 12, 1998 opinion states that the
quoted language renders this statute
inapplicable to enforcement of any
Federally authorized programs, since
“no immunity could be afforded from
administrative, civil, or criminal
penalties because granting such
immunity would not be consistent with
Federal law, which is one of the criteria
for immunity.”

Therefore, EPA has determined that
Virginia’s Privilege and Immunity
statutes will not preclude the
Commonwealth from enforcing its
programs consistent with the Federal
requirements. In any event, because
EPA has also determined that a state
audit privilege and immunity law can
affect only state enforcement and cannot
have any impact on Federal
enforcement authorities, EPA may at
any time invoke its authority under the
CAA, including, for example, sections
113, 167, 205, 211 or 213, to enforce the
requirements or prohibitions of the state
plan, independently of any state
enforcement effort. In addition, citizen
enforcement under section 304 of the
CAA is likewise unaffected by this, or
any, state audit privilege or immunity
law.

IV. Final Action

EPA is approving Virginia’s SIP
revision to remove the now expired
NLEV program from the SIP to reflect
Virginia’s repeal of its NLEV program
regulation at the state level. EPA is
publishing this rule without prior
proposal because EPA views this as a
noncontroversial amendment and
anticipates no adverse comment.
However, in the “Proposed Rules”
section of today’s Federal Register, EPA
is publishing a separate document that
will serve as the proposal to approve the
SIP revision if adverse comments are
filed. This rule will be effective on
January 13, 2014 without further notice
unless EPA receives adverse comment
by December 16, 2013. If EPA receives
adverse comment, EPA will publish a
timely withdrawal in the Federal
Register informing the public that the
rule will not take effect. EPA will
address all public comments in a
subsequent final rule based on the
proposed rule. EPA will not institute a
second comment period on this action.
Any parties interested in commenting
must do so at this time.
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V. Statutory and Executive Order
Reviews

A. General Requirements

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
CAA and applicable Federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, this action
merely approves state law as meeting
Federal requirements and does not
impose additional requirements beyond
those imposed by state law. For that
reason, this action:

e Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
0f 1995 (Pub. L. 104-4);

¢ does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

e is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

¢ does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the state, and EPA notes that
it will not impose substantial direct

costs on tribal governments or preempt
tribal law.

B. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

C. Petitions for Judicial Review

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by January 13, 2014. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this action for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. Parties with
objections to this direct final rule are
encouraged to file a comment in
response to the parallel notice of
proposed rulemaking for this action
published in the proposed rules section
of today’s Federal Register, rather than
file an immediate petition for judicial
review of this direct final rule, so that
EPA can withdraw this direct final rule
and address the comment in the
proposed rulemaking action. This
rulemaking action to remove Virginia’s
NLEV program from the Virginia SIP
may not be challenged later in
proceedings to enforce its requirements.
(See section 307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Nitrogen dioxide, Ozone,
Reporting and recordkeeping
requirements, and Volatile organic
compounds.

Dated: September 30, 2013.

W.C. Early,
Acting, Regional Administrator, Region III.

40 CFR part 52 is amended as follows:

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart VV—Virginia

m 2.In §52.2420, the table in paragraph
(c) is amended by removing the entries
for 9 VAC 5 Chapter 200 ‘National Low
Emission Vehicle Program” in its
entirety.

[FR Doc. 2013-27029 Filed 11-13-13; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R05-OAR-2010-0997; FRL-9901—
38—-Region 5]

Approval and Promulgation of Air
Quality Implementation Plans; Ohio;
Ohio NOx SIP Call Rule Revisions

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: On November 15, 2010, Ohio
EPA submitted to EPA revisions to Ohio
OAC 3745-14. EPA is approving these
revisions under the Clean Air Act,
which allows for Ohio’s Clean Air
Interstate Rule (CAIR) NOx Ozone
Season Trading Program rules to
supersede Ohio’s nitrogen oxides (NOx)
State Implementation Plan (SIP) Call
Budget Trading Program rules, but leave
other requirements of the NOx SIP Call
in place for units not covered by CAIR.
DATES: This rule is effective January 13,
2014, unless EPA receives adverse
comments by December 16, 2013. If
adverse comments are received, EPA
will publish a timely withdrawal of the
direct final rule in the Federal Register
informing the public that the rule will
not take effect.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R05—
OAR-2010-0997, by one of the
following methods:

1. www.regulations.gov: Follow the
on-line instructions for submitting
comments.

2. Email: aburano.douglas@epa.gov.

3. Fax: (312) 408-2279.

4. Mail: Douglas Aburano, Chief,
Attainment Planning and Maintenance
Section, Air Programs Branch (AR-18]),
U.S. Environmental Protection Agency,
77 West Jackson Boulevard, Chicago,
Ilinois 60604.


mailto:aburano.douglas@epa.gov
http://www.regulations.gov

68368

Federal Register/Vol. 78, No. 220/ Thursday, November 14, 2013 /Rules and Regulations

5. Hand Delivery: Douglas Aburano,
Chief, Attainment Planning and
Maintenance Section, Air Programs
Branch (AR-18]J), U.S. Environmental
Protection Agency, 77 West Jackson
Boulevard, Chicago, Illinois 60604.
Such deliveries are only accepted
during the Regional Office normal hours
of operation, and special arrangements
should be made for deliveries of boxed
information. The Regional Office official
hours of business are Monday through
Friday, 8:30 a.m. to 4:30 p.m., excluding
Federal holidays.

Instructions: Direct your comments to
Docket ID No. EPA-R05-OAR-2010—
0997. EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through www.regulations.gov
or email. The www.regulations.gov Web
site is an “anonymous access’ system,
which means EPA will not know your
identity or contact information unless
you provide it in the body of your
comment. If you send an email
comment directly to EPA without going
through www.regulations.gov your email
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses.

Docket: All documents in the docket
are listed in the www.regulations.gov
index. Although listed in the index,
some information is not publicly
available, e.g., CBI or other information
whose disclosure is restricted by statute.
Certain other material, such as
copyrighted material, will be publicly
available only in hard copy. Publicly
available docket materials are available
either electronically in
www.regulations.gov or in hard copy at
the Environmental Protection Agency,
Region 5, Air and Radiation Division, 77
West Jackson Boulevard, Chicago,

Illinois 60604. This facility is open from
8:30 a.m. to 4:30 p.m., Monday through
Friday, excluding Federal holidays. We
recommend that you telephone Sarah
Arra, Environmental Scientist, at (312)
886—9401 before visiting the Region 5
office.

FOR FURTHER INFORMATION CONTACT:
Sarah Arra, Environmental Scientist,
Attainment Planning and Maintenance
Section, Air Programs Branch (AR-18]),
Environmental Protection Agency,
Region 5, 77 West Jackson Boulevard,
Chicago, Illinois 60604, (312) 886—9401,
Arra.Sarah@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document whenever
“we,” “us,” or “our’ is used, we mean
EPA. This supplementary information
section is arranged as follows:

I. Background

II. Analysis of Ohio’s SIP Revisions

III. What action is EPA taking?

IV. Statutory and Executive Order Reviews

I. Background

On October 27, 1998 (63 FR 57356),
EPA published the “Finding of
Significant Contribution and
Rulemaking for Certain States in the
Ozone Transport Assessment Group
Region for Purposes of Reducing
Regional Transport of Ozone,”
commonly referred to as the NOx SIP
Call. Under the NOx SIP Call, 22 states
and the District of Columbia, including
Ohio, were required to submit plans
reducing NOx emissions to reduce
ozone transport throughout the eastern
half of the United States. The
obligations of the rule could be met
through a cap and trade program for
NOx emissions (referred to as the NOx
Budget Trading Program) for large
electric generating units (EGUs) and
other large boilers and turbines (non-
EGUgs), along with controls on cement
kilns and large internal combustion
engines. Under the NOx SIP Call, states
have flexibility in determining where
NOx emission reductions are achieved
and can choose other ways to comply.
For the most part, states found that
EGUs and other large industrial boilers,
cement kilns, and internal combustion
engines were the most cost-effective
sources for NOx emissions reductions.

On May 12, 2005 (70 CFR 25162),
EPA published the “Rule to Reduce
Interstate Transport of Fine Particulate
Matter and Ozone,” commonly known
as the Clean Air Interstate Rule (CAIR).
This rule required 28 states and the
District of Columbia to submit plans
reducing NOx and sulfur dioxide (SO,)
emissions to reduce the interstate
transport of ozone and fine particulates.
Each state generally has separate

budgets for ozone season NOx, annual
NOx, and annual SO, emissions. For
each covered pollutant, the state must
achieve the required emission
reductions either by requiring EGUs
(and large non-EGUs in the case of
ozone season NOx) to participate in an
EPA-administered interstate cap and
trade system that caps emissions in two
stages, or by meeting an individual state
emissions budget through measures of
the state’s choosing. CAIR includes a
NOx Ozone Season Trading Program
that supersedes the NOx Budget Trading
Program. States subject to both the NOx
SIP Call and CAIR’s ozone season NOx
requirements (including Ohio) could
choose to participate in the CAIR NOx
Ozone Season Trading Program and in
so doing satisfy the requirements of the
NOx SIP Call with regard to EGUs and
large non-EGUs. In 2008, the D.C.
Circuit Court of Appeals remanded
CAIR to EPA but left the rule in place
pending its replacement. North Carolina
v. EPA, 531 F.3d 896 (D.C. Cir.),
modified, 550 F.3d 1176 (D.C. Cir.
2008).

In response to the remand of CAIR, on
August 8, 2011 (76 FR 48208), EPA
published the “Federal Implementation
Plans: Interstate Transport of Fine
Particulate Matter and Ozone and
Correction of SIP Approvals,”
commonly known as the Cross-State Air
Pollution Rule (CSAPR). CSAPR
addresses interstate transport of ozone
and fine particulates by setting state
budgets for 28 states, including Ohio,
for ozone season NOx, annual NOx, and
annual SO, emissions. CSAPR also
establishes emissions trading programs
that would replace the CAIR emissions
trading programs. On August 21, 2012,
the D.C. Circuit Court of Appeals
vacated CSAPR, and ordered EPA to
continue implementing CAIR in the
interim. On June 24, 2013, the U.S.
Supreme Court granted EPA’s petition
for certiorari and agreed to review the
decision by the D.C. Circuit Court. EME
Homer City Generation, L.P. v. EPA, 696
F.3d 7 (D.C. Cir. 2012), cert. granted, 81
U.S.L.W. 3702 (U.S. June 24, 2013) (No.
12—-1182). In the meantime, and unless
the EME Homer City decision is
reversed or otherwise modified by the
Supreme Court, CAIR remains in place
and EPA intends to act in accordance
with the D.C. Circuit opinion in EME
Homer City.

II. Analysis of Ohio’s SIP Revisions

On November 15, 2010, Ohio EPA
submitted to EPA revisions to Ohio
OAC 3745-14, the chapter containing
Ohio’s rules for the NOx SIP Call. The
revisions were specifically in sections
3745-14-01 and 3745-14-06, and allow
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for Ohio’s CAIR NOx Ozone Season
Trading Program rules to supersede
Ohio’s NOx Budget Trading Program
rules. Although Ohio submitted these
revisions before the promulgation of
CSAPR, the revisions are still relevant
given the continuing implementation of
CAIR.

The first revision adds a subsection to
OAC 3745-14-01 which allows units
subject to OAC 3745-109, Ohio’s CAIR
rules, to be exempt from Ohio’s NOx
Budget Trading Program rules. In
context, the new subsection states, ‘“(2)
The following units shall be exempt
from the requirements of the NOx
budget trading program: (a) Any unit to
which Chapter 3745-109 of the
Administrative Code applies.” (OAC
3745—-14-01(C)) (emphasis added
showing new language). Because
participation in the CAIR NOx Ozone
Season Trading Program satisfies the
NOx SIP Call for EGUs and large non-
EGUs, units subject to CAIR would not
need additional rules under the NOx
SIP Call. Also, Ohio’s requested
revisions to OAC 3745-14-01 would
leave the monitoring and reporting
requirements of OAC 3745-14 in place
for any EGUs or large non-EGUs subject
to the NOx SIP Call that would not
otherwise be required to monitor and
report ozone season NOx emissions
using 40 CFR Part 75.

The second revision adds a subsection
to OAC 3745-14—06 addressing excess
emissions for the 2008 control period,
the final year of the NOx Budget
Trading Program. Under the trading
programs, affected units are allocated a
certain number of allowances each year.
An allowance is equal to a ton of NOx
emissions. Allowances can also be
transferred to or from other participating
units. The resulting number of
allowances held for a given unit makes
up the unit’s compliance account. At
the end of each year, allowances equal
to the unit’s actual emissions for the
covered period are deducted from the
unit’s compliance account. Any excess
of the unit’s emissions over the total
number of allowances in the compliance
account, as well as any additional
quantity of allowances owed due to the
excess emissions penalty, is deducted
from the unit’s allocations for
subsequent years. The SIP revision for
OAC 3745-14-06 provides that
allowance deductions related to any
excess emissions by a unit for the 2008
control period should be taken from the
unit’s CAIR NOx Ozone Season Trading
Program compliance account rather than
the unit’'s NOx Budget Trading Program
compliance account, because NOx
Budget Trading Program compliance
accounts would not receive any

allowance allocations for years after
2008.

2008 was the year the NOx Budget
Trading Program transitioned to the
CAIR NOx Ozone Season Trading
Program, therefore the deduction of
allowances based on a source’s old NOx
Budget Trading Program budget from
the source’s new CAIR NOx Ozone
Season Trading Program budget ensures
that the source is still accountable for
emissions penalties based on excess
emissions despite the rule transition.
EPA finds the revisions to OAC 3745—
14-01, transitioning applicable
emissions units from Ohio’s NOx
Budget Trading Program rules to Ohio’s
CAIR rules, and revisions to OAC 3745—
14-06, transitioning 2008 allowance
deductions, approvable under the Clean
Air Act.

III. What action is EPA taking?

EPA is approving revisions to OAC
3745-14, specifically the additions to
sections 3745-14—01 and 3745-14—-06
and the associated renumbering. CAIR is
the current rule implementing a trading
program to address interstate transport
and was promulgated to replace the
NOx SIP Call. CAIR is a more stringent
program and exceeds the requirements
of the NOx SIP Call. These revisions
allow for Ohio’s CAIR NOx Ozone
Season Trading Program to replace
Ohio’s NOx Budget Trading Program
where applicable, but leave the
requirements of the NOx SIP Call in
place for units not covered by CAIR.
These revisions are consistent with the
Clean Air Act and CAIR.

We are publishing this action without
prior proposal because we view this as
a noncontroversial amendment and
anticipate no adverse comments.
However, in the proposed rules section
of this Federal Register publication, we
are publishing a separate document that
will serve as the proposal to approve the
state plan if relevant adverse written
comments are filed. This rule will be
effective January 13, 2014 without
further notice unless we receive relevant
adverse written comments by December
16, 2013. If we receive such comments,
we will withdraw this action before the
effective date by publishing a
subsequent document that will
withdraw the final action. All public
comments received will then be
addressed in a subsequent final rule
based on the proposed action. EPA will
not institute a second comment period.
Any parties interested in commenting
on this action should do so at this time.
Please note that if EPA receives adverse
comment on an amendment, paragraph,
or section of this rule and if that
provision may be severed from the

remainder of the rule, EPA may adopt
as final those provisions of the rule that
are not the subject of an adverse
comment. If we do not receive any
comments, this action will be effective
January 13, 2014.

1V. Statutory and Executive Order
Reviews

Under the Clean Air Act, the
Administrator is required to approve a
SIP submission that complies with the
provisions of the Clean Air Act and
applicable Federal regulations. 42
U.S.C. 7410(k); 40 CFR 52.02(a). Thus,
in reviewing SIP submissions, EPA’s
role is to approve state choices,
provided that they meet the criteria of
the Clean Air Act. Accordingly, this
action merely approves state law as
meeting Federal requirements and does
not impose additional requirements
beyond those imposed by state law. For
that reason, this action:

¢ Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104—4);

¢ does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

e is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the Clean Air Act;
and

¢ does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).
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In addition, this rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the state, and EPA notes that
it will not impose substantial direct
costs on tribal governments or preempt
tribal law.

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by January 13, 2014.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this action for
the purposes of judicial review nor does
it extend the time within which a
petition for judicial review may be filed,
and shall not postpone the effectiveness
of such rule or action. Parties with
objections to this direct final rule are
encouraged to file a comment in
response to the parallel notice of
proposed rulemaking for this action
published in the proposed rules section
of today’s Federal Register, rather than
file an immediate petition for judicial
review of this direct final rule, so that
EPA can withdraw this direct final rule
and address the comment in the
proposed rulemaking. This action may
not be challenged later in proceedings to
enforce its requirements. (See section

307(b)(2).)
List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Nitrogen dioxide, Reporting and
recordkeeping requirements.

Dated: September 16, 2013.

Susan Hedman,
Regional Administrator, Region 5.

40 CFR part 52 is amended as follows:

PART 52—APPROVAL AND
PROMULGATON OF IMPLEMETATION
PLANS

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

m 2. Section 52.1870 is amended by
adding paragraph (c)(159) to read as
follows:

§52.1870 Identification of plan.
* * * * *
(C] * * %

(159) On August November 15, 2010,
Ohio submitted revisions to Ohio
Administrative Code Chapter 3745-14,
Rules 3745-14-01 and 3745-14—-06. The
revisions sunset NOx Budget Trading
Program rules for units subject to CAIR
NOx Ozone Season Trading Program
rules.

(i) Incorporation by reference.

(A) Ohio Administrative Code Rule
3745-14-01 “Definitions and general
provisions.”, effective October 18, 2010.

(B) Ohio Administrative Code Rule
3745-14-06 “The NOx allowance
tracking system.”, effective October 18,
2010.

(C) October 8, 2010, “Director’s Final
Findings and Orders”, signed by Chris
Korleski, Director, Ohio Environmental
Protection Agency.

[FR Doc. 2013-27142 Filed 11-13-13; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17

[Docket No. FWS-R3-ES-2013-0114;
30120-1113-0000-C4]

RIN 1018-AZ90

Endangered and Threatened Wildlife
and Plants; Technical Corrections for
Kirtland’s Warbler

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Direct final rule.

SUMMARY: We, the U.S. Fish and
Wildlife Service, announce the revised
taxonomy of Dendroica kirtlandii
(Kirtland’s warbler) under the
Endangered Species Act of 1973, as
amended (Act). We are revising the List
of Endangered and Threatened Wildlife
to reflect the scientifically accepted
taxonomy and nomenclature of this
species. We revise the scientific name of
the species as follows: Setophaga
kirtlandii (= D. kirtlandii).

DATES: This rule is effective February
12, 2014 without further action, unless
significant adverse comment is received
by January 13, 2014. If significant
adverse comment is received, we will
publish a timely withdrawal of the rule
in the Federal Register.

ADDRESSES: You may submit comments
by one of the following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments to
Docket No. FWS-R3-ES-2013-0114.

e U.S. mail or hand-delivery: Public
Comments Processing, Attn: FWS—R3—
ES-2013-0114; Division of Policy and
Directives Management; U.S. Fish and
Wildlife Service; 4401 N. Fairfax Drive,
Suite 222; Arlington, VA 22203.

See Public Comments in SUPPLEMENTARY
INFORMATION for more information about
submitting comments.

FOR FURTHER INFORMATION CONTACT:
Barbara Hosler, Endangered Species
Coordinator, U.S. Fish and Wildlife
Service, Ecological Services Field
Office, 2651 Coolidge Road, East
Lansing, Michigan 44823; telephone
517—-351-6326. Individuals who are
hearing impaired or speech impaired
may call the Federal Relay Service at
800-877-8337 for TTY (telephone
typewriter or teletypewriter) assistance.

SUPPLEMENTARY INFORMATION:

Purpose of This Rule

The purpose of our direct final rule is
to notify the public that we are revising
the List of Endangered and Threatened
Wildlife to reflect the scientifically
accepted taxonomy and nomenclature of
one bird species listed under section 4
of the Act (16 U.S.C. 1531 et seq.). The
change to the List of Endangered and
Threatened Wildlife (50 CFR 17.11(h))
reflects the most recently accepted
scientific name in accordance with 50
CFR 17.11(b).

We are publishing this rule without a
prior proposal because this is a
noncontroversial action that, in the best
interest of the regulated public, should
be undertaken in as timely a manner as
possible. This rule will be effective, as
published in this document, on the
effective date specified in DATES, unless
we receive significant adverse
comments on or before the comment
due date specified in DATES. Significant
adverse comments are comments that
provide strong justification as to why
our rule should not be adopted or why
it should be changed.

If we receive significant adverse
comments, we will publish a document
in the Federal Register withdrawing
this rule before the effective date, and
we will engage in the normal
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rulemaking process to promulgate these
changes to 50 CFR 17.11.

Public Comments

You may submit your comments and
materials regarding our direct final rule
by one of the methods listed in
ADDRESSES. Please include sufficient
information with your comment that
allows us to verify any scientific or
commercial information you include.

We will post all comments on
http:
//www.regulations.gov. This generally
means that we will post any personal
information you provide us. Before
including your address, phone number,
email address, or other personal
information in your comment, you
should be aware that your entire
comment—including your personal
indentifying information—may be made
publicly available at any time. While
you can ask us in your comment to
withhold your personal identifying
information from public review, we
cannot guarantee that we will be able to
do so.

Comments and materials we receive,
as well as supporting documentation we
used in preparing this direct final rule,
will be available for public inspection
on the Internet at http://
www.regulations.gov or by appointment,
during normal business hours at the
U.S. Fish and Wildlife Service location
listed above in FOR FURTHER
INFORMATION CONTACT.

Background

Section 17.11(b) of title 50 of the Code
of Federal Regulations (CFR) requires us
to use the most recently accepted
scientific name of any species that we
have determined to be an endangered or
threatened species. Using the best
available scientific information, our
direct final rule documents a taxonomic
change (scientific name) to Kirtland’s
warbler (50 CFR 17.11(h)). The basis for
the taxonomic change is supported by
published studies in peer-reviewed
journals. We revise the scientific name
of this species under section 4 of the Act
(16 U.S.C. 1531 et seq.) as follows:
Setophaga kirtlandii (= D. kirtlandii).
We make this change to the List of
Endangered and Threatened Wildlife
(50 CFR 17.11(h)) to reflect the most
recently accepted scientific name in
accordance with 50 CFR 17.11(b).

Taxonomic Classification

Setophaga kirtlandii

The scientific name change of
Setophaga kirtlandii (Kirtland’s
warbler) from Dendroica kirtlandii is
supported by phylogenetic analyses of
sequences of mitochondrial and nuclear
DNA (Lovette et al. 2010), which
indicated that all species formerly
placed in Dendroica, as well as the
hooded warbler (Wilsonia citrine), the
northern parula (Parula Americana),
and the tropical parula (Parula
pitiayumi), form a clade with the
American redstart (Setophaga ruticilla).
The American Ornithologists Union
Committee on Classification and
Nomenclature—North and Middle
America recognized that the generic
name, Setophaga, had priority for this
clade, renamed the Kirtland’s warbler as
Setophaga kirtlandii, and placed the
species between the American redstart
and the Cape May warbler (Setophaga
tigrina) (Chesser et al. 2011). This
taxonomic change is included in our
most recent 5-year review for the
species (USFWS 2012, p. 15). This
species will continue to be listed as
endangered, and no other aspect of the
entry for this species in 50 CFR 17.11(h)
will change as a result of this rule.

Required Determinations

Paperwork Reduction Act of 1995

This rule does not contain any new
collections of information that require
approval by OMB under the Paperwork
Reduction Act (44 U.S.C. 3501 et seq.).
This rule will not impose recordkeeping
or reporting requirements on State or
local governments, individuals,
businesses, or organizations. An agency
may not conduct or sponsor, and a
person is not required to respond to, a
collection of information unless it
displays a currently valid OMB control
number.

National Environmental Policy Act

We have determined that we do not
need to prepare environmental
assessments or environmental impact
statements, as defined under the
authority of the National Environmental
Policy Act of 1969 (42 U.S.C. 4321 et
seq.), in connection with regulations
adopted under section 4(a) of the
Endangered Species Act. We published
a notice outlining our reasons for this
determination in the Federal Register
on October 25, 1983 (43 FR 49244).

Clarity of the Rule

We are required by Executive Orders
12866 and 12988 and by the
Presidential Memorandum of June 1,
1998, to write all rules in plain
language. This means that each rule we
publish must:

(a) Be logically organized;

(b) Use the active voice to address
readers directly;

(c) Use clear language rather than
jargon;

(d) Be divided into short sections and
sentences; and

(e) Use lists and tables wherever
possible.

If you feel that we have not met these
requirements, send us comments by one
of the methods listed in ADDRESSES. To
help us to revise this rule, your
comments should be as specific as
possible. For example, you should tell
us the paragraphs that are unclearly
written, which sections or sentences are
too long, the sections where you feel
lists or tables would be useful, etc.

References Cited

A complete list of the referenced
materials is available upon request at
http://www.regulations.gov at Docket
No. FWS-R3-ES-2013-0114 or from the
U.S. Fish and Wildlife Service (see FOR
FURTHER INFORMATION CONTACT).

List of Subjects in 50 CFR Part 17

Endangered and threatened species,
Exports, Imports, Reporting and
recordkeeping requirements,
Transportation.

Regulation Promulgation

For the reasons given in the preamble,
we amend part 17, subchapter B of
chapter I, title 50 of the Code of Federal
Regulations, as set forth below:

PART 17—[AMENDED]

m 1. The authority citation for part 17
continues to read as follows:

Authority: 16. U.S.C. 1361-1407; 1531—
1544; 4201—4245; unless otherwise noted.

m 2. Amend § 17.11(h), the List of
Endangered and Threatened Wildlife, by
revising the entry for “Warbler (wood),
Kirtland’s” under Birds to read as set
forth below:

§17.11 Endangered and threatened
wildlife.
* * * * *

(h) * k%
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Species Vertebrate popu- . .
Historic range lation where endan- Status When listed ﬁ;‘gﬁ:tl Sﬁﬁg'sal
Common name Scientific name gered or threatened
Warbler (wood), Setophaga kirtlandii  U.S.A. (principally Entire .....ccoeien E 1,3 NA NA
Kirtland’s. (=Dendroica MI), Canada,
kirtlandii). West Indies—Ba-
hama Islands.
* * * * * SUPPLEMENTARY INFORMATION: The Classification

Dated: November 1, 2013.
Rowan W. Gould,

Acting Director, U.S. Fish and Wildlife
Service.

[FR Doc. 2013—-27297 Filed 11-13—-13; 8:45 am]
BILLING CODE 4310-55-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 622
[Docket No. 100812345-2142-03]

RIN 0648-XC871

Fisheries of the Caribbean, Gulf of
Mexico, and South Atlantic; 2013
Commercial Accountability Measure
and Closure for South Atlantic Blue
Runner

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; closure.

SUMMARY: NMFS implements
accountability measures (AMs) for the
commercial sector for blue runner in the
exclusive economic zone (EEZ) of the
South Atlantic. Commercial landings for
blue runner, as estimated by the Science
and Research Director, are projected to
reach the commercial annual catch limit
(ACL) on November 14, 2013. Therefore,
NMEFS closes the commercial sector for
blue runner on November 14, 2013, at
12:01 a.m., local time, for the remainder
of the 2013 fishing year, through
December 31, 2013. This action is
necessary to protect the blue runner
resource in the South Atlantic.

DATES: This rule is effective 12:01 a.m.,
local time, November 14, 2013, until
12:01 a.m., local time, January 1, 2014.
FOR FURTHER INFORMATION CONTACT:
Catherine Hayslip, telephone: 727-824—
5305, email: Catherine.Hayslip@
noaa.gov.

snapper-grouper fishery of the South
Atlantic includes blue runner and is
managed under the Fishery
Management Plan for the Snapper-
Grouper Fishery of the South Atlantic
Region (FMP). The FMP was prepared
by the South Atlantic Fishery
Management Council and is
implemented under the authority of the
Magnuson-Stevens Fishery
Conservation and Management Act
(Magnuson-Stevens Act) by regulations
at 50 CFR part 622.

The commercial ACL for blue runner
in the South Atlantic is 177,506 1b
(80,515 kg), round weight, as specified
in 50 CFR 622.193(s)(1)(i).

In accordance with regulations at 50
CFR 622.193(s)(1)(i), NMFS is required
to close the commercial sector for blue
runner when the commercial ACL for
blue runner has been reached, or is
projected to be reached, by filing a
notification to that effect with the Office
of the Federal Register. NMFS has
determined that the commercial ACL for
South Atlantic blue runner is projected
to be reached on November 14, 2013.
Accordingly, the commercial sector for
South Atlantic blue runner is closed
effective 12:01 a.m., local time,
November 14, 2013, until 12:01 a.m.,
local time, January 1, 2014.

The operator of a vessel with a valid
commercial vessel permit for South
Atlantic snapper-grouper having blue
runner onboard must have landed and
bartered, traded, or sold such blue
runner prior to 12:01 a.m., local time,
November 14, 2013. During this
commercial closure, the sale or
purchase and harvest or possession of
blue runner taken from the EEZ is
prohibited. In accordance with
regulations at 50 CFR 622.193(s)(1)(i),
for a person on board a vessel for which
a Federal commercial or charter vessel/
headboat permit for the South Atlantic
snapper-grouper fishery has been
issued, the bag and possession limit for
blue runner would apply regardless of
where the fish are harvested, i.e., in
state or Federal waters.

The Regional Administrator,
Southeast Region, NMFS, has
determined this temporary rule is
necessary for the conservation and
management of South Atlantic blue
runner and is consistent with the
Magnuson-Stevens Act and other
applicable laws.

This action is taken under 50 CFR
622.193(s)(1)(i) and is exempt from
review under Executive Order 12866.

These measures are exempt from the
procedures of the Regulatory Flexibility
Act because the temporary rule is issued
without opportunity for prior notice and
comment.

This action responds to the best
available information recently obtained
from the fishery. The Assistant
Administrator for Fisheries, NOAA,
(AA), finds that the need to immediately
implement this action to close the
commercial sector for blue runner
constitutes good cause to waive the
requirements to provide prior notice
and opportunity for public comment
pursuant to the authority set forth in 5
U.S.C. 553(b)(B), as such procedures
would be unnecessary and contrary to
the public interest. Such procedures
would be unnecessary because the rule
itself has been subject to notice and
comment, and all that remains is to
notify the public of the closure.
Allowing prior notice and opportunity
for public comment is contrary to the
public interest because of the need to
immediately implement this action to
protect the blue runner resource. The
capacity of the fishing fleet allows for
rapid harvest of the ACL and prior
notice and opportunity for public
comment would result in a harvest well
in excess of the established commercial
ACL.

For the aforementioned reasons, the
AA also finds good cause to waive the
30-day delay in the effectiveness of this
action under 5 U.S.C. 553(d)(3).

Authority: 16 U.S.C. 1801 et seq.
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Dated: November 8, 2013.
Kelly Denit,

Acting Deputy Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2013-27242 Filed 11-8-13; 4:15 pm]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 622
[Docket No. 120924488-3671-02]
RIN 0648-XC966

Fisheries of the Caribbean, Gulf of
Mexico, and South Atlantic; 2013
Commercial Accountability Measure
and Closure for South Atlantic Gag

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; closure.

SUMMARY: NMFS implements
accountability measures (AMs) for the
commercial sector for gag in the
exclusive economic zone (EEZ) of the
South Atlantic. Commercial landings for
gag, as estimated by the Science
Research Director, have reached the
commercial annual catch limit (ACL).
Therefore, NMFS closes the commercial
sector for gag on November 13, 2013, for
the remainder of the 2013 fishing year,
through December 31, 2013. This action
is necessary to prevent overfishing of
the South Atlantic gag resource.

DATES: This rule is effective 12:01 a.m.,
local time, November 13, 2013, until
12:01 a.m., local time, January 1, 2014.
FOR FURTHER INFORMATION CONTACT:
Catherine Hayslip, telephone: 727-824—
5305, email: Catherine.Hayslip@
noaa.gov.

SUPPLEMENTARY INFORMATION: The
snapper-grouper fishery of the South
Atlantic, which includes gag, is
managed under the Fishery
Management Plan for the Snapper-
Grouper Fishery of the South Atlantic
Region (FMP). The FMP was prepared
by the South Atlantic Fishery
Management Council and is
implemented under the authority of the
Magnuson-Stevens Fishery
Conservation and Management Act
(Magnuson-Stevens Act) by regulations
at 50 CFR part 622.

The commercial ACL (commercial
quota) for gag in the South Atlantic is
326,722 1b (148,199 kg), gutted weight,
for the current fishing year, as specified
in §622.190(a)(7).

In accordance with regulations at
§622.193(c)(1), NMFS is required to
close the commercial sector for gag
when the commercial ACL (commercial
quota) has been reached, or is projected
to be reached, by filing a notification to
that effect with the Office of the Federal
Register. NMFS has determined that the
commercial ACL (commercial quota) for
South Atlantic gag has been met.
Accordingly, the commercial sector for
South Atlantic gag is closed effective
12:01 a.m., local time, November 13,
2013, until 12:01 a.m., local time,
January 1, 2014. The recreational sector
will continue to remain open until
December 31, 2013.

Additionally, a seasonal closure is in
place for the recreational and
commercial sectors for gag from January
through April each fishing year as
specified in §622.183(b)(1). During the
seasonal closure for the recreational and
commercial sectors for gag from January
through April each fishing year, no
person may fish for, harvest, or possess
in or from the South Atlantic EEZ any
gag. Therefore, the commercial harvest
of gag will not commence until May 1,
2014.

The operator of a vessel with a valid
commercial vessel permit for South
Atlantic snapper-grouper having gag
onboard must have landed and bartered,
traded, or sold such gag prior to 12:01
a.m., local time, November 13, 2013.
During this commercial closure, the bag
limit and possession limits specified in
§622.187(b)(2)(i) and (c)(1),
respectively, apply to all harvest or
possession of gag in or from the South
Atlantic EEZ, and the sale or purchase
of gag taken from the EEZ is prohibited.
The prohibition on sale or purchase
does not apply to the sale or purchase
of gag that were harvested, landed
ashore, and sold prior to 12:01 a.m.,
local time, November 13, 2013, and
were held in cold storage by a dealer or
processor. For a person on board a
vessel for which a Federal commercial
permit for the South Atlantic snapper-
grouper fishery has been issued, the sale
and purchase provisions of the
commercial closure for gag apply
regardless of whether the fish are
harvested in state or Federal waters, as
specified in 50 CFR 622.190(c)(1).

In addition, for a person on board a
vessel for which a valid Federal
commercial or charter vessel/headboat
permit for South Atlantic snapper-
grouper has been issued, the provisions
of this closure apply in the South
Atlantic, regardless of where such fish
are harvested, i.e., in state or Federal
waters as specified in §622.190(c)(1)(ii).

Classification

The Regional Administrator,
Southeast Region, NMFS, has
determined this temporary rule is
necessary for the conservation and
management of South Atlantic gag and
is consistent with the Magnuson-
Stevens Act and other applicable laws.

This action is taken under
§622.193(c)(1) and is exempt from
review under Executive Order 12866.

These measures are exempt from the
procedures of the Regulatory Flexibility
Act because the temporary rule is issued
without opportunity for prior notice and
comment.

This action responds to the best
available information recently obtained
from the fishery. The Assistant
Administrator for Fisheries, NOAA,
(AA), finds that the need to immediately
implement this action to close the
commercial sector for gag constitutes
good cause to waive the requirements to
provide prior notice and opportunity for
public comment pursuant to the
authority set forth in 5 U.S.C. 553(b)(B),
as such procedures would be
unnecessary and contrary to the public
interest. Such procedures would be
unnecessary because the rule itself has
been subject to notice and comment,
and all that remains is to notify the
public of the closure. Allowing prior
notice and opportunity for public
comment is contrary to the public
interest because of the need to
immediately implement this action to
protect gag since the capacity of the
fishing fleet allows for rapid harvest of
the quota. Prior notice and opportunity
for public comment would require time
and would potentially result in a
harvest well in excess of the established
commercial ACL (commercial quota).

For the aforementioned reasons, the
AA also finds good cause to waive the
30-day delay in the effectiveness of this
action under 5 U.S.C. 553(d)(3).

Authority: 16 U.S.C. 1801 et seq.
Dated: November 8, 2013.
Kelly Denit,

Acting Deputy Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2013-27243 Filed 11-8-13; 4:15 pm]
BILLING CODE 3510-22-P
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DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679
[Docket No. 121018563—-3148-02]
RIN 0648-XC977

Fisheries of the Exclusive Economic
Zone Off Alaska; Yellowfin Sole for
Vessels Participating in the BSAI Trawl
Limited Access Fishery in the Bering
Sea and Aleutian Islands Management
Area

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; closure.

SUMMARY: NMFS is prohibiting directed
fishing for vessels participating in the
BSAI trawl yellowfin sole fishery in the
Bering Sea and Aleutian Islands
management area (BSAI). This action is
necessary to prevent exceeding the 2013
allocation of yellowfin sole total
allowable catch for vessels participating
in the BSAI trawl limited access fishery
in the BSAL

DATES: Effective 1200 hrs, Alaska local
time (A.l.t.), November 10, 2013,
through 2400 hrs, A.l.t., December 31,
2013.

FOR FURTHER INFORMATION CONTACT:
Steve Whitney, 907-586—-7269.
SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the
BSAI according to the Fishery
Management Plan for Groundfish of the

Bering Sea and Aleutian Islands
Management Area (FMP) prepared by
the North Pacific Fishery Management
Council under authority of the
Magnuson-Stevens Fishery
Conservation and Management Act.
Regulations governing fishing by U.S.
vessels in accordance with the FMP
appear at subpart H of 50 CFR part 600
and 50 CFR part 679.

The 2013 allocation of yellowfin sole
for vessels participating in the BSAI
trawl limited access fishery in the BSAI
is 34,868 metric tons (mt) as established
by the final 2013 and 2014 harvest
specifications for groundfish in the
BSAI (78 FR 13813, March 1, 2013). In
accordance with §679.20(d)(1)(i), the
Administrator, Alaska Region, NMFS
(Regional Administrator), has
determined that the 2013 allocation of
yellowfin sole for vessels participating
in the BSAI trawl limited access fishery
in the BSAI will soon be reached.
Therefore, the Regional Administrator is
establishing a directed fishing
allowance of 33,868 mt, and is setting
aside the remaining 1,000 mt as
incidental catch. In accordance with
§679.20(d)(1)(iii), the Regional
Administrator finds that this directed
fishing allowance has been reached.
Consequently, NMFS is prohibiting
directed fishing for yellowfin sole for
vessels participating in the BSAI trawl
limited access fishery in the BSAL

After the effective date of this closure
the maximum retainable amounts at
§679.20(e) and (f) apply at any time
during a trip.

Classification

This action responds to the best
available information recently obtained
from the fishery. The Assistant
Administrator for Fisheries, NOAA
(AA), finds good cause to waive the
requirement to provide prior notice and
opportunity for public comment
pursuant to the authority set forth at 5
U.S.C. 553(b)(B) as such requirement is
impracticable and contrary to the public
interest. This requirement is
impracticable and contrary to the public
interest as it would prevent NMFS from
responding to the most recent fisheries
data in a timely fashion and would
delay the closure of directed fishing for
yellowfin sole by vessels fishing in the
BSAI trawl limited access fishery in the
BSAI NMFS was unable to publish a
notice providing time for public
comment because the most recent,
relevant data only became available as
of November 7, 2013.

The AA also finds good cause to
waive the 30-day delay in the effective
date of this action under 5 U.S.C.
553(d)(3). This finding is based upon
the reasons provided above for waiver of
prior notice and opportunity for public
comment.

This action is required by § 679.20
and is exempt from review under
Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.

Dated: November 8, 2013.
Kelly Denit,

Acting Deputy Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2013-27239 Filed 11-8-13; 4:15 pm]
BILLING CODE 3510-22-P
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NATIONAL AERONAUTICS AND
SPACE ADMINISTRATION

14 CFR Parts 1260, 1273, and 1274
RIN 2700-AE06

Removal of Procedures for Closeout of
Grants and Cooperative Agreements

AGENCY: National Aeronautics and
Space Administration.
ACTION: Proposed rule.

SUMMARY: NASA is proposing to remove
from its regulation agency procedures
for closeout of grants and cooperative
agreements. Simultaneous with removal
of the closeout procedures from the
regulation, NASA will issue non-
regulatory closeout procedures.

DATES: Interested parties should submit
comments to NASA at the address
identified below on or before January
13, 2014 to be considered in formulation
of the final rule.

ADDRESSES: Interested parties may
submit comments, identified by RIN
2700-AEO06, via the Federal
eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.
Comments may also be submitted to
Leigh Pomponio (Mail Stop 2P77),
NASA Headquarters, Office of
Procurement, Contract Management
Division, Washington, DC 20546.
Comments may also be submitted by
email to: leigh.pomponio@nasa.gov.
FOR FURTHER INFORMATION CONTACT:
Leigh Pomponio, NASA Headquarters,
Office of Procurement, Contract
Management Division (Room 2P77);
Telephone: (202) 358—0592; Email:
leigh.pomponio@nasa.gov.
SUPPLEMENTARY INFORMATION:

I. Background

Several decades ago, the Agency
published the NASA Grant and
Cooperative Handbook, codifying all
agency policy, practices and procedures
related to grants and cooperative
agreements at 14 CFR parts 1260, 1273,
and 1274. NASA was not required to

publish them, but did so as a matter of
agency practices. In retrospect, NASA’s
Grant and Cooperative Agreement
Handbook contains internal agency
operating procedures that do not have a
significant impact on the general public
or grant and cooperative agreement
recipients and are also not regulatory in
nature. Because internal operating
procedures are not regulatory and
should not be in the regulation, NASA
is beginning an effort to remove agency
internal policy, practices, and
procedures from the regulation that do
not have an impact on the public. As
each part is considered for removal from
the regulation, NASA will publish it in
the Federal Register for comment. The
public’s comments will be considered in
the final rule This rule covers NASA’s
closeout procedures that provide
internal guidance to NASA grant
officers and project officers and will be
the first in a series of internal operating
procedures which NASA is
deregulating.

Consistent with regulatory guidance,
including Executive Orders 12866 and
13563, agencies should only issue
regulations that are required by law, are
necessary to interpret the law, or are
made necessary by compelling public
need. NASA’s internal operating policy,
practices, and procedures do not meet
the standard for regulatory
implementation. In accordance with
Executive Order 13563 efforts to
improve regulations and regulatory
review, retrospective analysis of existing
rules, agencies were also encouraged to
perform retrospective analysis,
reviewing existing regulation for
outmoded, ineffective, insufficient, or
excessively burdensome requirements,
and to modify, streamline, expand, or
repeal such regulation, as appropriate.
Therefore, the Agency is hereby
deleting, from the regulation at 14 CFR
parts 1260, 1273, and 1274, internal
closeout procedures that impose no
burden and have no significant impact
on grant and cooperative agreement
recipients. The administrative policy,
practices, and procedures by which
NASA employees close out grants and
cooperative agreements do not impact
grant and cooperative agreement
recipients and are not subject to the
formal rulemaking process, and public
comment is not required. Nonetheless,
to promote transparency of process,
simultaneous with the removal from the

regulation, NASA will issue non-
regulatory grant and cooperative
agreement closeout procedures which
will be publically posted on NASA’s
Web site at: https://prod.nais.nasa.gov/
pub/pub_library/grcover.htm.

II. Executive Orders 12866 and 13563

Executive Orders (E.O.s) 12866 and
13563 direct agencies to assess all costs
and benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). E.O. 13563 emphasizes the
importance of quantifying both costs
and benefits, of reducing costs, of
harmonizing rules, and of promoting
flexibility. This is not a significant
regulatory action and, therefore, was not
subject to review under section 6(b) of
E.O. 12866, Regulatory Planning and
Review, dated September 30, 1993. This
rule is not a major rule under 5 U.S.C.
804.

IIL. Regulatory Flexibility Act

NASA certifies that this proposed rule
will not have a significant economic
impact on a substantial number of small
entities within the meaning of the
Regulatory Flexibility Act, 5 U.S.C. 601,
et seq., because this proposed rule does
not impose any additional requirements
on small entities and, more importantly,
the proposed rule serves to deregulate
internal agency operating procedures
which will eliminate unnecessary
regulation.

IV. Paperwork Reduction Act

The Paper Reduction Act (Pub. L.
104-13) is not applicable because the
removal of the closeout procedures does
not require the submission of any
information by recipients that requires
the approval of the Office of
Management and Budget under 44
U.S.C. 3501, et seq.

List of Subjects in 14 CFR Parts 1260,
1273, and 1274

Colleges and universities, Business
and industry, Grant programs, Grants
administration, Cooperative agreements,
State and local governments, Non-profit
organizations, Commercial firms,
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Recipients, Closeout procedures,
Recipient reporting.

Ronald Poussard,

Acting Assistant Administrator for
Procurement.

Accordingly, 14 CFR parts 1260, 1273,
and 1274 are proposed to be amended
as follows:

PART 1260—GRANTS AND
COOPERATIVE AGREEMENTS

m 1. The authority citation for 14 CFR

part 1260 is revised to read as follows:
Authority: 51 U.S.C. 20113(e), Pub. L. 97—

258, 96 Stat. 1003 (31 U.S.C. 6301, et seq.),

and 2 CFR Part 215 (formerly OMB Circular
No. A-110).

§1260.77 [Removed and Reserved]
m 2. Section 1260.77 is removed and
reserved.

PART 1273—UNIFORM
ADMINISTRATIVE REQUIREMENTS
FOR GRANTS AND COOPERATIVE
AGREEMENTS TO STATE AND LOCAL
GOVERNMENTS

m 3. The authority citation for 14 CFR
part 1273 is revised to read as follows:
Authority: 51 U.S.C. 20113(e), Pub. L. 97—

258, 96 Stat. 1003 (31 U.S.C. 6301, et seq.),
and OMB Circular A-102.

§§1273.50 and 1273.51
Reserved]

m 4. Sections 1273.50 and 1273.51 are
removed and reserved.

PART 1274—COOPERATIVE
AGREEMENTS WITH COMMERCIAL
FIRMS

m 5. The authority citation for 14 CFR
part 1274 is revised to read as follows:

Authority: 51 U.S.C. 20113(e), Pub. L. 97—
258, 96 Stat. 1003 (31 U.S.C. 6301, et seq.].

§§1274.803 and 1274.804 [Removed and
Reserved]

m 6. Sections 1274.803 and 1274.804 are
removed and reserved.

[FR Doc. 2013—-27234 Filed 11-13-13; 8:45 am]
BILLING CODE 7510-01-P

[Removed and

NATIONAL AERONAUTICS AND
SPACE ADMINISTRATION

14 CFR Parts 1260 and 1274
RIN 2700-AE11

Removal of Procedures for Delegation
of Administration of Grants and
Cooperative Agreements

AGENCY: National Aeronautics and
Space Administration.
ACTION: Proposed rule.

SUMMARY: NASA is proposing to remove
from its regulation agency procedures
for the delegation of administration of
grants and cooperative agreements.
Simultaneous with the removal of the
delegation of administration procedures
from the regulation, NASA will issue
non-regulatory delegation of
administration procedures.

DATES: Interested parties should submit
comments to NASA at the address
identified below on or before January
13, 2014 to be considered in formulation
of the final rule.

ADDRESSES: Interested parties may
submit comments, identified by RIN
2700- AE11, via the Federal
eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.
Comments may also be submitted to
Leigh Pomponio (Mail Stop 2P77),
NASA Headquarters, Office of
Procurement, Contract Management
Division, Washington, DC 20546.
Comments may also be submitted by
email to: leigh.pomponio@nasa.gov.
FOR FURTHER INFORMATION CONTACT:
Leigh Pomponio, NASA Headquarters,
Office of Procurement, Contract
Management Division (Room 2P77);
Telephone: (202) 358-0592; email:
leigh.pomponio@nasa.gov.
SUPPLEMENTARY INFORMATION:

I. Background

Several decades ago, the Agency
published the NASA Grant and
Cooperative Handbook, codifying all
agency policy, practices and procedures
related to grants and cooperative
agreements at 14 CFR parts 1260, 1273,
and 1274. NASA was not required to
publish them, but did so as a matter of
agency practices. In retrospect, NASA’s
Grant and Cooperative Agreement
Handbook contains internal Agency
operating procedures that do not have a
significant impact on the general public
or grant and cooperative agreement
recipients and, therefore, are also not
regulatory in nature. Because internal
operating procedures are not regulatory
and should not be in the regulation,
NASA is beginning an effort to remove
agency internal policy, practices, and
procedures from the regulation that do
not have an impact on the public. As
each non-regulatory part is considered
for removal from the regulation, NASA
will publish it in the Federal Register
for comment. The public’s comments
will be considered in the final rule.

This rule covers NASA’s delegation of
administration procedures. These
procedures provide internal guidance to
NASA grant officers and project officers
and will be one in a series of internal

operating procedures which NASA is
deregulating.

Consistent with regulatory guidance,
including Executive Orders 12866 and
13563, agencies should only issue
regulations that are required by law, are
necessary to interpret the law, or are
made necessary by compelling public
need. NASA’s internal operating
procedures do not meet the standard for
regulatory implementation. In
accordance with Executive Order 13563,
efforts to improve regulations and
regulatory review, retrospective analysis
of existing rules, agencies also are
encouraged to perform retrospective
analysis, reviewing existing regulation
for outmoded, ineffective, insufficient,
or excessively burdensome
requirements, and to modify,
streamline, expand, or repeal such
regulation, as appropriate. Therefore,
the Agency is hereby deleting, from the
regulation, at 14 CFR parts 1260, 1273,
and 1274, internal delegation of
administration procedures that impose
no burden and have no significant
impact on grant and cooperative
agreement recipients. The policy,
practices and procedures by which
NASA employees delegate the
administration of grants and cooperative
agreements are not subject to the formal
rulemaking process, and public
comment is not required. Nonetheless,
to promote transparency of process,
simultaneous with the removal from the
regulation, NASA will issue non-
regulatory grant and cooperative
agreement delegation of authority
procedures which will be publically
posted on NASA’s Web site at https://
prod.nais.nasa.gov/pub/pub_library/
grcover.htm.

II. Executive Orders 12866 and 13563

Executive Orders (E.O.s) 12866 and
13563 direct agencies to assess all costs
and benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). E.O. 13563 emphasizes the
importance of quantifying both costs
and benefits, of reducing costs, of
harmonizing rules, and of promoting
flexibility. This is not a significant
regulatory action and, therefore, was not
subject to review under section 6(b) of
E.O. 12866, Regulatory Planning and
Review, dated September 30, 1993. This
rule is not a major rule under 5 U.S.C.
804.
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IIL. Regulatory Flexibility Act

NASA certifies that this proposed rule
will not have a significant economic
impact on a substantial number of small
entities within the meaning of the
Regulatory Flexibility Act, 5 U.S.C. 601,
et seq., because the proposed rule does
not impose any additional requirements
on small entities and, more importantly,
the proposed rule serves to deregulate
internal agency operating procedures
which will eliminate unnecessary
regulation.

IV. Paperwork Reduction Act

The Paper Reduction Act (Pub. L.
104-13) is not applicable because the
removal of the delegation of
administration procedures does not
require the submission of any
information by recipients that requires
the approval of the Office of
Management and Budget under 44
U.S.C. 3501, et seq.

List of Subjects in 14 CFR Parts 1260
and 1274

Colleges and universities, Business
and industry, Grant programs, Grants
administration, Cooperative agreements,
State and local governments, Non-profit
organizations, Commercial firms,
Recipients, Delegation of
administration, Property administration,
Plant clearance, Indirect cost rates,
Cognizant agency, Recipient reporting.

Ronald Poussard,

Acting Assistant Administrator for
Procurement.

Accordingly, 14 CFR parts 1260 and
1274 are proposed to be amended as
follows:

PART 1260—GRANTS AND
COOPERATIVE AGREEMENTS

m 1. The authority citation for 14 CFR
part 1260 continues to read as follows:
Authority: 42 U.S.C. 2473(c)(1), Pub. L. 97—

258, 96 Stat. 1003 (31 U.S.C. 6301 et seq.),
and OMB Circular No. A-110.

§1260.70 [Removed and Reserved]

m 2. Section 1260.70 is removed and
reserved.

PART 1274—COOPERATIVE
AGREEMENTS WITH COMMERCIAL
FIRMS

m 3. The authority citation for 14 CFR
part 1274 continues to read as follows:

Authority: 31 U.S.C. 6301 to 6308; 42
U.S.C. 2451 et seq.

§1274.301 [Removed and Reserved]

m 4. Section 1274.301 is removed and
reserved.

[FR Doc. 2013-27232 Filed 11-13-13; 8:45 am]
BILLING CODE 7510-01-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R05-OAR-2010-0997; FRL-9901—
37-Region 5]

Approval and Promulgation of Air
Quality Implementation Plans; Ohio;
Ohio NOx SIP Call Rule Revisions

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: On November 15, 2010, Ohio
EPA submitted to EPA revisions to Ohio
OAC 3745-14. EPA is proposing to
approve these revisions under the Clean
Air Act, which allows for Ohio’s Clean
Air Interstate Rule (CAIR) NOx Ozone
Season Trading Program rules to
supersede Ohio’s nitrogen oxides (NOx)
State Implementation Plan (SIP) Call
Budget Trading Program rules, but leave
other requirements of the NOx SIP Call
in place for units not covered by CAIR.

DATES: Comments must be received on
or before December 16, 2013.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R05—
OAR-2010-0997, by one of the
following methods:

1. www.regulations.gov: Follow the
on-line instructions for submitting
comments.

2. Email: aburano.douglas@epa.gov.

3. Fax: (312) 408—2279.

4. Mail: Douglas Aburano, Chief,
Attainment Planning and Maintenance
Section, Air Programs Branch (AR-18]),
U.S. Environmental Protection Agency,
77 West Jackson Boulevard, Chicago,
Illinois 60604.

5. Hand Delivery: Douglas Aburano,
Chief, Attainment Planning and
Maintenance Section, Air Programs
Branch (AR-18]), U.S. Environmental
Protection Agency, 77 West Jackson
Boulevard, Chicago, Illinois 60604.
Such deliveries are only accepted
during the Regional Office normal hours
of operation, and special arrangements
should be made for deliveries of boxed
information. The Regional Office official
hours of business are Monday through
Friday, 8:30 a.m. to 4:30 p.m., excluding
Federal holidays.

Please see the direct final rule which
is located in the Rules section of this
Federal Register for detailed

instructions on how to submit
comments.

FOR FURTHER INFORMATION CONTACT:
Sarah Arra, Environmental Scientist,
Attainment Planning and Maintenance
Section, Air Programs Branch (AR-18]J),
Environmental Protection Agency,
Region 5, 77 West Jackson Boulevard,
Chicago, Illinois 60604, (312) 886—9401,
Arra.Sarah@epa.gov.

SUPPLEMENTARY INFORMATION: In the
Final Rules section of this Federal
Register, EPA is approving the State’s
SIP submittal as a direct final rule
without prior proposal because the
Agency views this as a noncontroversial
submittal and anticipates no adverse
comments. A detailed rationale for the
approval is set forth in the direct final
rule. If no adverse comments are
received in response to this rule, no
further activity is contemplated. If EPA
receives adverse comments, the direct
final rule will be withdrawn and all
public comments received will be
addressed in a subsequent final rule
based on this proposed rule. EPA will
not institute a second comment period.
Any parties interested in commenting
on this action should do so at this time.
Please note that if EPA receives adverse
comment on an amendment, paragraph,
or section of this rule and if that
provision may be severed from the
remainder of the rule, EPA may adopt
as final those provisions of the rule that
are not the subject of an adverse
comment. For additional information,
see the direct final rule which is located
in the Rules section of this Federal
Register.

Dated: September 16, 2013.
Susan Hedman,
Regional Administrator, Region 5.
[FR Doc. 2013—-27144 Filed 11-13-13; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R03-OAR-2013-0407; FRL-9902-54—
Region 3]

Approval and Promulgation of Air
Quality Implementation Plans; Virginia;
Removal of the Regulation for the
National Low Emission Vehicle
Program

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA proposes to approve the
State Implementation Plan (SIP)
revision submitted by the
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Commonwealth of Virginia that serves
to remove from the SIP Virginia’s
repealed regulation for the National Low
Emission Vehicle (NLEV) program.
Virginia repealed its regulation in
December 2011, because the Virginia
NLEV program regulation had by then
expired and was superseded by more
stringent federal Tier 2 passenger car
and light-duty truck standards, which
were promulgated by EPA on February
10, 2000. More stringent federal Tier 2
vehicle emission standards were
implemented, on a phased-in basis,
between model years 2004 and 2006,
taking the place of the NLEV program.
In the Final Rules section of this
Federal Register, EPA is approving the
Commonwealth’s SIP submittal as a
direct final rule without prior proposal
because the Agency views this as a
noncontroversial submittal and
anticipates no adverse comments. A
detailed rationale for the approval is set
forth in the direct final rule. If no
adverse comments are received in
response to this action, no further
activity is contemplated. If EPA receives
adverse comments, the direct final rule
will be withdrawn and all public
comments received will be addressed in
a subsequent final rule based on this
proposed rule. EPA will not institute a
second comment period. Any parties
interested in commenting on this action
should do so at this time.

DATES: Comments must be received in
writing by December 16, 2013.

ADDRESSES: Submit your comments,
identified by Docket ID Number EPA—
R03—OAR-2013-0407 by one of the
following methods:

A. www.regulations.gov. Follow the
on-line instructions for submitting
comments.

B. Email: fernandez.cristina@epa.gov.

C. Mail: EPA-R03—OAR-2013-0407,
Cristina Fernandez, Associate Director,
Office of Air Program Planning,
Mailcode 3AP30, U.S. Environmental
Protection Agency, Region III, 1650
Arch Street, Philadelphia, Pennsylvania
19103.

D. Hand Delivery: At the previously-
listed EPA Region IIT address. Such
deliveries are only accepted during the
Docket’s normal hours of operation, and
special arrangements should be made
for deliveries of boxed information.

Instructions: Direct your comments to
Docket ID No. EPA-R03-OAR-2013-
0407. EPA’s policy is that all comments
received will be included in the public
docket without change, and may be
made available online at
www.regulations.gov, including any
personal information provided, unless
the comment includes information

claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through www.regulations.gov
or email. The www.regulations.gov Web
site is an ““‘anonymous access’’ system,
which means EPA will not know your
identity or contact information unless
you provide it in the body of your
comment. If you send an email
comment directly to EPA without going
through www.regulations.gov, your
email address will be automatically
captured and included as part of the
comment that is placed in the public
docket and made available on the
Internet. If you submit an electronic
comment, EPA recommends that you
include your name and other contact
information in the body of your
comment and with any disk or CD-ROM
you submit. If EPA cannot read your
comment due to technical difficulties
and cannot contact you for clarification,
EPA may not be able to consider your
comment. Electronic files should avoid
the use of special characters, any form
of encryption, and be free of any defects
or viruses.

Docket: All documents in the
electronic docket are listed in the
www.regulations.gov index. Although
listed in the index, some information is
not publicly available, i.e., CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the Internet and will be
publicly available only in hard copy
form. Publicly available docket
materials are available either
electronically in www.regulations.gov or
in hard copy during normal business
hours at the Air Protection Division,
U.S. Environmental Protection Agency,
Region IIT, 1650 Arch Street,
Philadelphia, Pennsylvania 19103.
Copies of the State submittal are
available at the Virginia Department of
Environmental Quality, 629 East Main
Street, Richmond, Virginia 23219.

FOR FURTHER INFORMATION CONTACT:
Brian Rehn, (215) 814-2176, or by email
at rehn.brian@epa.gov.

SUPPLEMENTARY INFORMATION: For
further information, please see the
information provided in the direct final
action, also titled ‘“Removal of the
Regulation for the National Low
Emission Vehicle Program,” which is
located in the “Rules and Regulations”
section of this Federal Register
publication.

Dated: September 30, 2013.
W.C. Early,
Acting Regional Administrator, Region III.
[FR Doc. 2013-27028 Filed 11-13-13; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R05-OAR-2013-0046; FRL-9902—
91-Region 5]

Approval and Promulgation of Air
Quality Implementation Plans; lllinois;
Amendments to Vehicle Inspection and
Maintenance Program for lllinois

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing to approve
a state implementation plan (SIP)
revision submitted by the Illinois
Environmental Protection Agency
(IEPA) on November 29, 2012,
concerning the state’s vehicle inspection
and maintenance (I/M) program in the
Chicago and Metro-East St. Louis ozone
nonattainment areas in Illinois. The
revision amends I/M program
requirements in the active control
measures portion of the ozone SIP to
reflect changes that have been
implemented at the state level since
EPA fully approved the I/M program on
February 22, 1999. The submittal also
includes a demonstration under section
110(1) of the Clean Air Act (CAA)
addressing lost emission reductions
associated with the program changes.
DATES: Comments must be received on
or before December 16, 2013.
ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R05—
OAR-2013-0046, by one of the
following methods:

1. www.regulations.gov: Follow the
on-line instructions for submitting
comments.

2. Email: blakley.pamela@epa.gov.

3. Fax: (312)692—-2450.

4. Mail: Pamela Blakley, Chief,
Control Strategies Section, Air Programs
Branch (AR-18]), U.S. Environmental
Protection Agency, 77 West Jackson
Boulevard, Chicago, Illinois 60604.

5. Hand Delivery: Pamela Blakley,
Chief, Control Strategies Section, Air
Programs Branch (AR-18]), U.S.
Environmental Protection Agency, 77
West Jackson Boulevard, Chicago,
Illinois 60604. Such deliveries are only
accepted during the Regional Office
normal hours of operation, and special
arrangements should be made for
deliveries of boxed information. The
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Regional Office official hours of
business are Monday through Friday,
8:30 a.m. to 4:30 p.m., excluding
Federal holidays.

Instructions: Direct your comments to
Docket ID No. EPA-R05-OAR-2013-
0046. EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through www.regulations.gov
or email. The www.regulations.gov Web
site is an ““anonymous access’ system,
which means EPA will not know your
identity or contact information unless
you provide it in the body of your
comment. If you send an email
comment directly to EPA without going
through www.regulations.gov, your
email address will be automatically
captured and included as part of the
comment that is placed in the public
docket and made available on the
Internet. If you submit an electronic
comment, EPA recommends that you
include your name and other contact
information in the body of your
comment and with any disk or CD-ROM
you submit. If EPA cannot read your
comment due to technical difficulties
and cannot contact you for clarification,
EPA may not be able to consider your
comment. Electronic files should avoid
the use of special characters, any form
of encryption, and be free of any defects
or viruses. For additional instructions
on submitting comments, go to section
I of the SUPPLEMENTARY INFORMATION
section of this document.

Docket: All documents in the docket
are listed in the www.regulations.gov
index. Although listed in the index,
some information is not publicly
available, e.g., CBI or other information
whose disclosure is restricted by statute.
Certain other material, such as
copyrighted material, will be publicly
available only in hard copy. Publicly
available docket materials are available
either electronically in
www.regulations.gov or in hard copy at
the Environmental Protection Agency,
Region 5, Air and Radiation Division, 77
West Jackson Boulevard, Chicago,
Illinois 60604. This facility is open from
8:30 a.m. to 4:30 p.m., Monday through
Friday, excluding federal holidays. We
recommend that you telephone
Francisco J. Acevedo, Mobile Source
Program Manager, at (312)886—6061
before visiting the Region 5 office.

FOR FURTHER INFORMATION CONTACT:
Francisco J. Acevedo, Mobile Source
Program Manager, Control Strategies
Section, Air Programs Branch (AR-18]),
Environmental Protection Agency,
Region 5, 77 West Jackson Boulevard,
Chicago, Illinois 60604, (312)886—6061,
acevedo.francisco@epa.gov.
SUPPLEMENTARY INFORMATION:
Throughout this document whenever
“we,” “us,” or “our” is used, we mean
EPA. This supplementary information
section is arranged as follows:

I. What should I consider as I prepare my
comments for EPA?
II. Background
III. What changes have been made to the
Mlinois I/M program?
IV. What is EPA’s analysis of the State’s
submittal?
a. Substantive I/M Requirements
b. Performance Evaluation
c. Demonstrating Noninterference With
Attainment and Maintenance Under
CAA Section 110(1)
V. What action is EPA proposing to take?
VI. Statutory and Executive Order Reviews

I. What should I consider as I prepare
my comments for EPA?

When submitting comments,
remember to:

1. Identify the rulemaking by docket
number and other identifying
information (subject heading, Federal
Register date, and page number).

2. Follow directions—EPA may ask
you to respond to specific questions or
organize comments by referencing a
Code of Federal Regulations (CFR) part
or section number.

3. Explain why you agree or disagree;
suggest alternatives and substitute
language for your requested changes.

4. Describe any assumptions and
provide any technical information and/
or data that you used.

5. If you estimate potential costs or
burdens, explain how you arrived at
your estimate in sufficient detail to
allow for it to be reproduced.

6. Provide specific examples to
illustrate your concerns, and suggest
alternatives.

7. Explain your views as clearly as
possible, avoiding the use of profanity
or personal threats.

8. Make sure to submit your
comments by the comment period.

II. Background

The general purpose of motor vehicle
I/M programs is to reduce emissions
from in-use motor vehicles in need of
repairs and thereby contribute to state
and local efforts to improve air quality
and to attain the national ambient air
quality standards (NAAQS).

Mlinois has operated an enhanced I/M
program in both the Chicago and Metro-

East St. Louis ozone nonattainment
areas since February 1999. The program
is presently operating in Cook, DuPage
and Lake Counties and portions of
McHenry, Kane, Will and Kendall
Counties in the Chicago ozone
nonattainment area and in portions of
Madison, St. Clair and Monroe Counties
in the Metro-East St. Louis ozone
nonattainment area. The program was
authorized by the Illinois Vehicle
Emissions Inspection Law (VEIL) of
1995 (625 ILCS 5/13B). EPA fully
approved Illinois’s enhanced I/M
program into the SIP on February 22,
1999, (64 FR 8517) including the
program’s legal authority and
administrative program standards and
procedures found in 35 Ill. Adm. Code
240 and 276. Initially, all vehicles were
inspected by measuring tailpipe
emission levels. As of February 1, 2007,
the program dropped tailpipe testing
entirely and inspected all vehicles by
scanning the on-board diagnostics
(OBD) systems. This change was the
result of statutory changes outlined in
the VEIL of 2005, as amended, 625 ILCS
5/13C.

III. What changes have been made to
the Illinois I/M program?

The Illinois I/M SIP revision
submitted on November 29, 2012,
reflects several changes to the approved
program. The most significant changes
to the Illinois I/M program took effect
beginning on February 2007 and
include:

¢ The elimination of the IM240
transient mode exhaust test for all
vehicles beginning February 1, 2007.

e The elimination of the evaporative
system integrity (gas cap pressure) test
for all OBD compliant vehicles
beginning February 1, 2007.

e The replacement of the computer-
matching enforcement mechanism with
a registration denial based system
beginning January 1, 2008.

e The elimination of the steady-state
idle exhaust and evaporative integrity
(gas cap pressure) testing for all vehicles
beginning February 1, 2012.

e The exemption of pre-2007 model
year (MY) heavy-duty vehicles (HDVs)
with gross vehicle weight rating
(GVWR) between 8,501 and 14,000
pounds beginning February 1, 2012.

e The exemption of all HDVs with a
GVWR greater than 14,000 pounds as of
February 1, 2012.

e The requirement of OBD pass/fail
testing for all 2007 and newer OBD-
compliant HDVs.

In addition to the changes discussed
above, the November 29, 2012,
submittal included a number of minor
revisions to the program that do not
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have a significant impact on overall
program operations or the emissions
reductions associated with it. A full list
of the regulatory changes submitted by
Illinois for EPA approval includes:

e VEIL of 2005, as amended, 625 ILCS
5/13C (Public Act 94-526 enacted on
August 10, 2005; Public Act 94-848
enacted on June 9, 2006; Public Act 97—
106, enacted on July 14, 2011).

¢ Revisions to 35 Ill. Adm. Code 240
(R11-19 effective March 18, 2011 (35 Il
Reg. 5552 (April 1, 2011)); R12-12
effective February 1, 2012 (36 Ill. Reg.
1066 (January 27, 2012)).

¢ Revisions to 35 Ill. Adm. Code 276
effective June 28, 2011 (35 Ill. Reg.
11268) and January 30, 2012 (36 Ill. Reg.
2257).

To support the changes outlined
above, the revision also included a
summary of the MOVES2010a modeling
inputs used to calculate program
benefits; a demonstration for meeting
the modeling requirements for EPA’s
alternate low enhanced I/M
performance standard; and a section
110(1) demonstration that includes offset
emission credits. Full copies of the SIP
revision are located in EPA’s docket.

IV. What is EPA’s analysis of the State’s
submittal?

a. Substantive I/M Requirements

EPA’s requirements for basic and
enhanced I/M programs are found in 40
CFR part 51, subpart S. The I/M SIP
revision submitted by Illinois must be
consistent with these requirements and
must meet EPA’s requirements for
enforceability and section 110(1)
requirements of the CAA. The most
important aspects of I/M affected by the
submitted revisions to the Illinois I/M
program include network type changes,
vehicle coverage and exemptions, test
procedures and standards, test
equipment, waivers and compliance,
and the performance standard
evaluation.

1. Network Type and Program
Evaluation—40 CFR 51.353

Under 40 CFR 51.353, basic and
enhanced I/M programs can be
centralized, decentralized, or a hybrid of
the two at the state’s discretion, but
must be demonstrated to achieve the
same (or better) level of emission
reduction as the applicable performance
standard described in either 40 CFR
51.351 or 40 CFR 51.352. The revised
Illinois I/M program consists of a hybrid
network which includes a combination
of centralized test-only stations and
decentralized, appointment-only, test
and repair stations. Provision and
maintenance of all test equipment,

operation of data management services,
waiver analysis, and inspector training,
is handled by the state’s contractor,
Applus+ Technologies, Inc. All tests,
regardless of station type, are conducted
using the same test equipment and fraud
prevention techniques. Vehicles in the
Chicago and Metro-East St. Louis areas
required to comply with the I/M
program are tested biennially by the
contractor at either centralized test-only
stations or decentralized test and repair
stations. The Illinois I/M program is
conducted under the legal authority of
the VEIL of 2005. The submittal
includes provisions for ongoing program
evaluation to satisfy the requirements of
40 CFR 51.353. In addition, the state has
committed to submit to EPA annual
reports that meet the requirements of 40
CFR 51.353 and 40 CFR 51.366. This
part of the submittal continues to meet
the requirements of 40 CFR 51.353 of
the Federal I/M regulation.

2. Vehicle Coverage—40 CFR 51.356

Under 40 CFR 51.356, the
performance standard for enhanced I/'M
programs (including alternate low
enhanced programs) assumes coverage
of all MY 1968 and later light duty
vehicles (LDVs) and light duty trucks
(LDTs) up to 8,500 pounds GVWR, and
includes vehicles operating on all fuel
types. Subject vehicles include vehicles
registered or required to be registered
within the I/M program area boundaries,
and fleets primarily operated within the
I/M program area boundaries and
belonging to the covered model years
and vehicle classes. Under EPA
regulations, other levels of coverage may
be approved if the necessary emission
reductions are achieved. The Illinois
I/M program requires all 1996 and
newer MY LDVs, LDTs, and OBD
compliant HDVs registered in the
Chicago or Metro-East St. Louis ozone
nonattainment area to be subject to the
OBD inspection. The legal authority to
enforce the vehicle coverage
requirement in Illinois is provided by
the VEIL of 2005. The rules
implemented to enforce vehicle
coverage are contained in the emissions
standards adopted by the Illinois
Pollution Control Board (35 I1l. Adm.
Code 240), and the procedural rules
adopted by IEPA (35 Ill. Adm. Code
276). As described in section IV.b
below, EPA concludes that the state has
demonstrated that it meets the alternate
low enhanced performance standards
with the revised program changes. Thus,
the changes in vehicle coverage under
the revised requirements are acceptable
under 40 CFR 51.356.

3. Test Procedures—Standards—40 CFR
51.357

Under 40 CFR 51.357, I/M programs
must establish and implement written
test procedures and pass/fail standards
for each model year and vehicle type.
Under the revised requirements, Illinois
establishes OBD as the primary testing
method and eliminates the previously
established idle and transient tailpipe
testing methods. In addition, the revised
requirements eliminate the evaporative
emission test also known as the ““gas cap
test”, which was previously required
but is no longer necessary with OBD
technology. The Illinois I/M program
submittal contains detailed procedures
for connecting to the OBD system,
information on readiness codes for OBD
tests, and pass/fail standards for OBD
equipped vehicles. Updated test
procedures are contained in 35 Ill. Adm.
Code 276 and applicable emission
standards are contained in 35 I1l. Adm.
Code 240. This part of the submittal
meets the requirements of 40 CFR
51.357 and 40 CFR 51.358 of the Federal
I/M regulation.

4. Test Equipment—40 CFR 51.358

Computerized test systems are
required for performing any
measurement on subject vehicles. The
Federal I/M regulation requires that the
state SIP submittal include written
technical specifications for all test
equipment used in the program. The
specifications must describe the
analysis process, the necessary test
equipment, the required features, and
written acceptance testing criteria and
procedures. As mentioned before, the
revised changes repeal references in the
requirements relating to idle and
transient tailpipe testing methods,
including emission equipment
specifications and inspection
requirements retaining the requirements
and specifications for OBD testing. All
test stations, whether they are
centralized test-only stations, or
decentralized test and repair stations,
are required to use the same test
equipment and data management
systems as provided by the contractor.?
Requirements for the entire test system
and vehicle inspection report are
contained in the Illinois I/M program
contract with Applus+ Technologies,
Inc. The Illinois I/M program submittal
contains detailed technical
specifications for program test
equipment that mirror EPA’s
requirements and guidance. This part of
the submittal continues to meet the

1The contractor’s license plate recognition
system is not required at low-volume decentralized
test and repair stations.
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requirements of 40 CFR 51.358 of the
Federal I/M regulation.

5. Quality Control—40 CFR 51.359

Section 3.3.3.22 of Illinois I/M
program contract with Applus+
Technologies, Inc., as well as 35 Ill.
Adm. Code 276, Subpart F, directs IEPA
and the contractor to ensure quality and
reliability. The results of the ongoing
quality assurance program and program
evaluations are incorporated into the
annual report submitted to EPA under
40 CFR 51.366. This part of the
submittal continues to meet the
requirements of 40 CFR 51.359 of the
Federal I/M regulation.

6. Waivers and Compliance Via
Diagnostic Inspection—40 CFR 51.360

The Federal I/M regulation allows for
the issuance of a waiver, which is a
form of compliance with the program
requirements that allows a motorist to
comply without meeting the applicable
test standards. The waiver requirements
for llinois are specified in 35 I1l. Adm.
Code 276, Subpart D. In addition to
waivers, the I/M program allows
motorists to comply if they meet the
requirements for an economic hardship
extension, if their vehicle is located
outside of the test area, or if the vehicle
has complied with another jurisdiction’s
testing requirement. Legal authority for
the issuance of waivers in the Illinois
I/M program is contained in the VEIL
of 2005. Specifically, Sections 625 ILCS
5/13C-15 and 5/13C-30 provide the
criteria that must be met before a
vehicle that has failed a vehicle
emissions retest can qualify for a
waiver, economic hardship extension,
outside of affected counties annual
exemption, or reciprocity emission
compliance certificate. In addition, 35
Ill. Adm. Code 276, Subpart D, provides
the procedures to be followed in the
issuance of a waiver, economic hardship
extension, or outside of affected
counties annual exemption. Finally, 35
Ill. Adm. Code 276, Subpart ], provides
the requirements for the issuance of an
emissions compliance certificate under
reciprocity with other states or
jurisdictions. This part of the submittal
continues to meet the requirements of
40 CFR 51.360.

7. Motorist Compliance Enforcement—
40 CFR 51.361 and Motorist Compliance
Enforcement Program Oversight—40
CFR 51.362

Under 40 CFR 51.361, compliance
must be ensured through the denial of
motor vehicle registration in enhanced
I/M programs unless an exception for
use of an existing alternative is
approved. The enforcement mechanism

for the Illinois I/M program changed
from a computer-matching system to a
vehicle registration denial based system
on January 1, 2008. Sections 625 ILCS
5/13C-15 and 5/13C-55 of the VEIL of
2005 specifically require that the owner
of a vehicle subject to inspection have
proof of compliance from IEPA in order
to obtain or renew a vehicle registration
for a subject vehicle. As part of this
process, IEPA and the Illinois Secretary
of State maintain a level of motorist
enforcement necessary to ensure a
compliance rate of no less than 96
percent of subject vehicles. This part of
the submittal continues to meet the
requirements of 40 CFR 51.361 and 40
CFR 51.362 of the Federal I/M
regulation.

b. Performance Evaluation

As part of the November 29, 2012,
I/M SIP revision, IEPA provided an
updated performance evaluation using
the EPA’s motor vehicle emissions
simulator model, MOVES2010a.2 The
updated performance evaluation
included a summary report outlining
the modeling results and full modeling
input files, output data files, and run
specifications for the MOVES2010a
evaluation. The purpose of the updated
performance evaluation is to
demonstrate that the Illinois I/M

rogram, as amended, would continue
to meet the Federal enhanced I/M
performance standard in both the
Chicago and Metro-East St. Louis ozone
nonattainment areas in Illinois. The
results of IEPA’s analysis are
summarized in Tables 1 and 2 below,
which show that the emissions
reductions achieved by the Illinois I/M
program, as amended, meet or exceed
those achieved under the performance
standards. The amended Illinois I/M
program thus continues to achieve
greater emissions reductions than the
Federal model program because the
Mlinois I/M program includes elements
that go beyond Federal I/M
requirements.

2EPA announced the release of MOVES2010 in
March 2010 (75 FR 9411). EPA subsequently
released two minor model revisions: MOVES2010a
in September 2010 and MOVES2010b in April
2012. Both of these minor revisions enhance model
performance and do not significantly affect the
criteria pollutant emissions results from
MOVES2010.

TABLE 1—SUMMARY OF RESULTS OF
IEPA’S ALTERNATIVE Low EN-
HANCED PERFORMANCE MODELING

FOR CHICAGO NONATTAINMENT
AREA
[Grams per mile]
Program type VOC1' | NOx?2
Alternative Low Enhanced I/
M Performance Standard .. 0.37 1.29
lllinois 2012 I/M Program ..... 0.37 1.24

1Volatile organic compound.
2Oxides of nitrogen.

TABLE 2—SUMMARY OF RESULTS OF
IEPA’S ALTERNATIVE Low EN-
HANCED PERFORMANCE MODELING
FOR METRO-EAST ST. Louis NON-
ATTAINMENT AREA

[Grams per mile]

Program type VOC | NOx
Alternative Low Enhanced I/

M Performance Standard .. 0.46 1.50

lllinois 2012 I/M Program ..... 10.47 1.45

1Value is within +/—0.02 grams per mile
margin for error allowed for by EPA.

Based on our review of the I/M SIP
revision, EPA finds IEPA’s performance
standard evaluation and use of the
alternate low enhanced I/M
performance standard to be acceptable.
EPA also finds that the Illinois I/M
program, as amended, meets or exceeds
the alternate low enhanced performance
standard in both the Chicago and Metro-
East St. Louis nonattainment areas as
required under 40 CFR 51.351.

c. Demonstrating Noninterference With
Attainment and Maintenance Under
CAA Section 110(1)

Revisions to SIP-approved control
measures must meet the requirements of
CAA section 110(1) to be approved by
EPA. Section 110(1) states:

The Administrator shall not approve a
revision of a plan if the revision would
interfere with any applicable requirement
concerning attainment and reasonable further
progress (as defined in section 171), or any
other applicable requirement of this Act.

EPA interprets section 110(1) to apply
to all requirements of the CAA and to
all areas of the country, whether
attainment, nonattainment,
unclassifiable, or maintenance for one
or more of the six criteria pollutants.
EPA also interprets section 110(1) to
require a demonstration addressing all
pollutants whose emissions and/or
ambient concentrations may change as a
result of the SIP revision. In the absence
of an attainment demonstration, to
demonstrate no interference with any
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applicable NAAQS or requirement of
the CAA under section 110(1), EPA
believes it is appropriate to allow states
to substitute equivalent emissions
reductions to compensate for any
change to a SIP approved program, as
long as actual emissions in the air are
not increased. “Equivalent”” emissions
reductions mean reductions which are
equal to or greater than those reductions
achieved by the control measure
approved in the active portion of the
SIP. In order to show that compensating
emissions reductions are equivalent,
modeling or adequate justification must
be provided. The compensating,
equivalent reductions must represent
actual, new emissions reductions
achieved in a contemporaneous time
frame to the change of the existing SIP

control measure, in order to preserve the

status quo level of emission in the air.
In addition to being contemporaneous,
the equivalent emissions reductions
must also be permanent, enforceable,

quantifiable, and surplus to be approved

into the SIP.

The Illinois I/M SIP revision includes
a 110(1) demonstration that uses
equivalent emissions reductions to
compensate for emission reduction
losses resulting from changes to the
February 22, 1999, SIP approved I/M
program in the Chicago and Metro-East
St. Louis ozone nonattainment areas in
Illinois. The submittal indicates that
IEPA used the latest version of EPA’s
motor vehicle emissions model
program, MOVES2010a, to estimate the
emissions effects of the program

changes. Based on our review of the
information provided, EPA finds that
IEPA used reasonable methods and
appropriate models in estimating the
emissions effects of the program
changes. [EPA’s MOVES modeling
shows that the changes to the Illinois
I/M program result in fewer reductions
than would have otherwise been
obtained from the I/M program
originally approved in the SIP by EPA
on February 22, 1999. Tables 3 and 4
below summarize I[EPA’s emissions
calculations comparing the revised I/M
program to the SIP approved I/M
program in units of tons per day (tpd)
and highlight the emissions increases
that need to be addressed as part of the
110(1) demonstration.

TABLE 3—SIP I/M PROGRAM VS. REVISED I/M PROGRAM IN THE CHICAGO OZONE NONATTAINMENT AREA

[tpd]
SIP I/M program Revised I/M program Emissions increase
Year
VvOC NOx VvOC NOx VvOC NOx
2007 e 138.44 462.33 146.08 476.28 7.65 13.95
2009 ..o 108.57 374.35 113.76 383.86 5.19 9.51
75.42 255.38 80.27 260.22 4.85 4.84
56.56 186.63 59.99 189.59 3.43 2.96
39.64 113.83 40.06 114.13 0.42 0.31

TABLE 4—SIP I/M PROGRAM VS. REVISED I/M PROGRAM IN THE METRO-EAST ST. LOUIS OZONE NONATTAINMENT AREA

[tpd]
SIP I/M program Revised I/M program Emissions increase
Year
vOoC NOx VOC NOx VOC NOx
15.94 52.65 17.03 54.74 1.09 2.09
12.76 42.20 13.59 43.69 0.83 1.49
9.86 31.15 10.80 32.25 0.94 1.09
7.62 23.20 8.36 23.98 0.75 0.78
4.91 13.29 4.95 13.31 0.05 0.02

The revised Illinois I/M program
produces fewer reductions of VOC and
NOx emissions which are contributors
to the formation of ground-level ozone
and fine particular matter (PM,s). Thus,
the increase in VOC and NOx needs to
be offset with equivalent (or greater)
emissions reductions from another
control measures in order to
demonstrate non-interference with the
8-hour ozone and PM, s NAAQS.
Although the program also results in
fewer reductions of carbon monoxide
(CO) emissions, substitute CO emissions
reductions are not needed for this
demonstration, because both areas in
Illinois are attaining the CO NAAQS
and CO levels in both areas are well
below the standard. IEPA has
determined that it is unlikely that the
amendments to the Illinois I/M program

will interfere with either areas’ ability to

continue to attain the CO NAAQS.

To address the projected loss of VOC
and NOx emission reductions, IEPA
reviewed its records of permitted
emissions sources in both
nonattainment areas in Illinois and
identified those sources that have
ceased operation since 2002. In the
Chicago nonattainment area, IEPA

identified 1,168 facilities with permitted

VOC emissions and 687 facilities with
permitted NOx emissions that have
permanently closed and have expired
permits that have been revoked. In the
Metro-East St. Louis nonattainment
area, IEPA identified 82 facilities with
permitted VOC emissions and 39
facilities with permitted NOx emissions
that have permanently closed and have
expired permits that have been revoked.

The expiration and revocation of these
sources’ permits allows the state to use
the emission credits associated with
them for other purposes under the SIP
and makes such reductions permanent
and enforceable. IEPA review of
emissions from shutdown facilities
shows cumulative reductions of 50.32
tpd of VOC and 121.29 tpd of NOx in
the Chicago area in 2012 and 1.97 tpd
of VOC and 1.74 tpd of NOx in the
Metro-East St. Louis area in 2012.

Tables 5 and 6 below compare the
increases in VOC and NOx emissions
from the revised I/M program to the
cumulative reductions in VOC and NOx
emissions from facility shutdowns.
Table 5 shows that emission offsets for
both VOC and NOx exceed the increase
in emissions resulting from the revised
I/M program in the Chicago
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nonattainment area from 2007 through
2012. Table 6 shows that emission
offsets for VOC exceed the increase in
emissions resulting from the revised

I/M program in the Metro-East St. Louis
nonattainment area from 2007 through
2012. However, in 2007 and 2008,
increases in NOx from the revised I/M

program exceeded the offsets of NOx
from shutdown facilities in the Metro-
East St. Louis nonattainment area.

TABLE 5—NOx AND VOC EMISSIONS FROM CLOSED FACILITIES IN CHICAGO NONATTAINMENT AREA

[tpd]
Chicago nonattainment area
UM program Cum:r!ittigjlgv;ﬁcility /M program Cumsuriitti(\jlgv\tﬁcility
Year change emissions emissions change emissions emissions
Increase reduction increase reduction
(VOC) (VOC) (NOx) (NOx)
7.65 33.16 13.95 100.71
6.15 39.96 11.22 109.33
5.19 45.00 9.51 117.95
4.28 48.11 7.54 120.58
3.60 49.30 6.29 121.24
4.85 50.32 4.84 121.29

TABLE 6—NOx AND VOC EMISSIONS FROM CLOSED FACILITIES IN METRO-EAST ST. LOUIS NONATTAINMENT AREA

(ted]

Metro-East St. Louis nonattainment area

M program Cumsulflmittic\ilgv;ﬁc“ity M program Cumsuriitti(\jlgv\tﬁcility
Year change emissions emissions change emissions emissions
increase reduction Increase reduction

(vOC (VOC) (NOx) (NO
x)

1.09 64 2.09 1.39

0.94 .70 1.80 1.49

0.83 .83 1.49 1.52

0.75 85 1.41 1.56

0.68 94 1.28 1.71

0.94 9 1.09 1.74

EPA policy allows for substitution
between VOC and NOx emissions in its
guidance on reasonable further progress.
This guidance recommends that states
assume, as an approximation, that
equivalent percent changes in the area’s
inventory for the respective pollutant
yield an equivalent change in ozone
levels. For example, decreasing area
NOx emissions by 3 percent would have
the same effect as decreasing area VOC

emissions by 3 percent. Stated another
way, if an area has twice as many tons
of NOx emissions as VOC emissions,
then 2 tons of NOx emissions would be
assumed to have the same effect on
ozone as 1 ton of VOC emissions.
Following this approach, IEPA used a 1
VOC to 2.04 NOx conversion ratio for
the Metro-East St. Louis area.

Table 7 below summarizes IEPA’s I/M
emissions make-up demonstration for
the Metro-East St. Louis area and takes

into consideration the VOC to NOx
substitution approach discussed above.
Based on the use of permanent,
enforceable, contemporaneous, surplus
emissions reductions achieved through
the shutdown of permitted emissions
sources, EPA believes that the revisions
to the Illinois I/M program do not
interfere with both areas’ ability to
demonstrate compliance with the 8-
hour ozone and PM, s NAAQS.

TABLE 7—METRO-EAST ST. Louls AREA COMPARISON OF NOx EMISSIONS SHORTFALL TO EXCESS VOC REDUCTIONS
APPLYING VOC 1O NOx SUBSTITUTION PoLicy

[tpd]

Year

Excess VOC

NOx emissions

Cumulative facility
shutdown excess

emissions using
the VOC to NOx

shortfall VOC emissions o :
- emissions ratio
reductions (1:2.04)
P2 010 7O EPPPR 0.70 0.55 1.12
2 00 PR 0.31 0.76 1.55

EPA also examined whether the
amendments to the approved I/M
program in Illinois have interfered with

attainment of other air quality
standards. The Illinois I/M program was
implemented to address only the ozone

NAAQS and EPA has no reason to
believe that the amendments to the
approved I/M program have caused or
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will cause the nonattainment of the
NAAQS for CO, lead, nitrogen dioxide,
or sulfur dioxide. The Metro-East St.
Louis area is designated as
nonattainment for the PM, s NAAQS
and as discussed before, NOx is a
precursor to PM, s formation. However,
as demonstrated above, permanent,
enforceable, contemporaneous, surplus
emissions reductions achieved through
the shutdown of permitted VOC and
NOx emissions sources have offset the
minor increase in NOx emissions
resulting from the change to the I/'M
program. Therefore, the changes to the
I/M program do not interfere with
attainment of the PM, s NAAQS. In
addition, EPA believes that the
amendments to the approved I/M
program in Illinois will not interfere
with the ability of the Chicago and
Metro-East St. Louis ozone
nonattainment areas to meet any other
CAA requirement.

Based on the above discussion and
the state’s 100(1) demonstration, EPA
believes that the changes to the Illinois
I/M program will not interfere with
attainment or maintenance of any of the
NAAQS in either the Chicago and
Metro-East St. Louis nonattainment
areas and would not interfere with any
other applicable requirement of the
CAA, and thus, are approvable under
CAA section 110(1).

V. What action is EPA proposing to
take?

EPA is proposing to approve the
revisions to the Illinois ozone SIP
submitted on November 29, 2012,
concerning the I/M program in the
Chicago and Metro-East St. Louis ozone
nonattainment areas in Illinois. EPA
finds that the revisions meet all
applicable requirements and will not
interfere with reasonable further
progress or attainment of any of the
NAAQS.

VI. Statutory and Executive Order
Reviews

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the

CAA and applicable Federal regulations.

42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, this action
merely approves state law as meeting
Federal requirements and does not
impose additional requirements beyond
those imposed by state law. For that
reason, this action:

¢ Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under

Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

o Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

e Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

e Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the state, and EPA notes that
it will not impose substantial direct
costs on tribal governments or preempt
tribal law.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Nitrogen oxides, Ozone, Volatile organic
compounds.

Dated: November 1, 2013.
Susan Hedman,
Regional Administrator, Region 5.
[FR Doc. 2013-27276 Filed 11-13-13; 8:45 am]
BILLING CODE 6560-50-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73
[MB Docket No. 13-236; FCC 13-123]

National Television Multiple Ownership
Rule

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: This Notice commences a
proceeding to consider elimination of
the so-called UHF discount in the
Commission’s national television
multiple ownership rule. Currently, the
national television ownership rule
prohibits a single entity from owning
television stations that, in the aggregate,
reach more than 39 percent of the total
television households in the nation. It
thus appears that the DTV transition has
rendered the UHF discount obsolete and
it should be eliminated. This Notice
seeks comment on that tentative
conclusion. It also tentatively decides,
in the event that the UHF discount is
eliminated, to grandfather existing
television station combinations that
would exceed the 39 percent national
audience reach cap in the absence of the
UHF discount and seeks comment on
that proposal. Finally, it seeks comment
on whether a VHF discount should be
adopted, as it appears that under current
conditions VHF channels may be
technically inferior to UHF channels for
the propagation of digital television
signals.

DATES: The Commission must receive
written comments on or before
December 16, 2013 and reply comments
on or before January 13, 2014.
ADDRESSES: You may submit comments,
identified by MB Docket No. 13-236;
FCC 13-123, by any of the following
methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Federal Communications
Commission’s Web site: http://
fjallfoss.fcc.gov/ecfs2/. Follow the
instructions for submitting comments.

e Mail: U.S. Postal Service first-class,
Express, and Priority mail must be
addressed to 445 12th Street SW.,
Washington, DC 20554. Commercial
overnight mail (other than U.S. Postal
Service Express Mail) must be sent to
9300 East Hampton Drive, Capitol
Heights, MD 20743.

e Hand or Messenger Delivery: 445
12th St. SW., Room TW-A325,
Washington, DC 20554.

e People With Disabilities: Contact
the FCC to request reasonable
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http://www.regulations.gov
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accommodations (accessible format
documents, sign language interpreters,
CART, etc.) by email: FCC504@fcc.gov
or phone: (202)-418-0530 or TTY:
(202)—418-0432.

For detailed instructions for
submitting comments, additional
information on the rulemaking process,
and where to find materials available for
inspection, see the SUPPLEMENTARY
INFORMATION section of this document.
FOR FURTHER INFORMATION CONTACT:
Brendan Holland, Industry Analysis
Division, Media Bureau,
Brendan.Holland@fcc.gov, (202) 418—
2757, or Johanna Thomas, Industry
Analysis Division, Media Bureau,
Johanna.Thomas@fcc.gov, (202) 418—
7551.

SUPPLEMENTARY INFORMATION: This
Notice of Proposed Rulemaking,
(NPRM) in MB Docket No. 13-236; FCC
13-123, was adopted and released on
September 26, 2013. The complete text
of the document is available for
inspection and copying during normal
business hours in the FCC Reference
Center, 445 12th Street SW.,
Washington, DC 20554. This document
may also be purchased from the
Commission’s duplicating contractor,
Best Copy and Printing, Inc., in person
at 445 12th Street SW., Room CY-B402,
Washington, DC 20554, via telephone at
(202) 488-5300, via facsimile at (202)
488-5563, or via email at FCC@
BCPIWEB.com. Alternative formats
(computer diskette, large print, audio
cassette, and Braille) are available to
persons with disabilities or by sending
an email to FCC504@fcc.gov or calling
the Consumer and Governmental Affairs
Bureau at (202) 418-0530, TTY (202)
418-0432. This document is also
available on the Commission’s Web site
at http://fcc.gov.

I. Introduction

1. This NPRM commences a
proceeding to consider elimination of
the so-called UHF discount in the
Commission’s national television
multiple ownership rule. Currently, the
national television ownership rule
prohibits a single entity from owning
television stations that, in the aggregate,
reach more than 39 percent of the total
television households in the nation. In
determining compliance with the 39
percent national audience reach cap, the
rule provides that television stations
broadcasting in the UHF spectrum will
be attributed with only 50 percent of the
television households in their
Designated Market Areas (DMAs); this is
termed the UHF discount. The discount
was adopted in 1985, in recognition of
the technical inferiority of UHF signals

as compared with VHF signals in analog
television broadcasting and was
intended to mitigate the competitive
disadvantage that UHF stations
experienced in comparison to VHF
stations because of their weaker signals
and smaller audience reach. However,
there is a serious question whether this
justification for the UHF discount
continues to exist in light of the
transition of full-power television
stations to digital broadcasting (the DTV
transition) completed in June 2009.
While UHF channels were technically
inferior to VHF channels for purposes of
transmitting analog television signals,
experience since the DTV transition
suggests that, far from being inferior,
they may actually be superior to VHF
when it comes to the transmission of
digital television signals, as discussed
below.

2. It thus appears that the DTV
transition has rendered the UHF
discount obsolete and it should be
eliminated. We seek comment on that
tentative conclusion. We also tentatively
decide, in the event that we eliminate
the UHF discount, to grandfather
existing television station combinations
that would exceed the 39 percent
national audience reach cap in the
absence of the UHF discount and seek
comment on that proposal. Finally, we
seek comment on whether a VHF
discount should be adopted, as it
appears that under current conditions
VHF channels may be technically
inferior to UHF channels for the
propagation of digital television signals.

II. Background

3.In 1985, the Commission imposed
the national audience restriction
together with the UHF discount. To
protect localism, diversity, and
competition, the Commission
determined that both a station limit,
restricting the total number of broadcast
stations a single entity could own, and
a nationwide audience reach limit were
necessary. Thus, in addition to
reaffirming its prior decision to limit the
number of AM, FM, and television
broadcast stations that a single entity
could own, operate, or control to twelve
stations in each service, the Commission
revised the national television multiple
ownership rule to prohibit a single
entity from owning television stations
that collectively exceeded 25 percent of
the total nationwide audience.

4. At that time, the Commission
recognized the “inherent physical
limitations” of the UHF band. It
concluded that the technical limitations
of UHF stations should be reflected in
the implementation of the national
audience cap. The Commission

specifically found that the delivery of
television signals was more difficult in
the UHF band because the strength of
UHF television signals decreased more
rapidly with distance in comparison to
the signals of stations broadcasting in
the VHF band, resulting in significantly
smaller coverage area and audience
reach. To reflect the coverage
limitations of the UHF band, the
Commission determined that the
licensee of a UHF station should be
attributed with only 50 percent of the
television households in its market area
for purposes of the national audience
restriction. The Commission concluded
that this UHF discount reflected the
historical concern for the viability of
UHF television and provided a measure
of the actual handicap of UHF voices,
which was consistent with traditional
diversity objectives.

5. In the Telecommunications Act of
1996 (1996 Act), Congress directed the
Commission to increase the national
audience reach cap from 25 percent to
35 percent and to eliminate the rule
restricting an entity to owning no more
than twelve television stations
nationwide. The 1996 Act did not direct
the Commission to amend the UHF
discount.

6. The Commission subsequently
reaffirmed the 35 percent national
audience reach cap in its 1998 Biennial
Review Order. The Commission
reasoned that it was premature to revise
the audience cap because it had not had
sufficient time to fully observe the
effects of raising the cap from 25 to 35
percent. The Commission retained the
UHF discount, finding that it remained
in the public interest. But the
Commission indicated that the UHF
discount would not likely be necessary
after the anticipated transition to digital
television and stated that a NPRM
would be issued in the future to propose
phasing out the discount once the
digital transition was complete.

7. The Commission reexamined the
issue in its 2002 Biennial Review Order.
At that time, the Commission found that
the national audience reach cap, while
not necessary to promote competition
and diversity, nonetheless remained
necessary to promote localism. Further,
the Commission decided that an
increase in the cap to 45 percent was
justified. The Commission concluded
that a 45 percent cap would strike an
appropriate balance, by permitting some
growth for the big four network owners
and allowing them to achieve greater
economies of scale, while at the same
time ensuring that the networks could
not reach a larger national audience
than their affiliates collectively. The
Commission also found that setting the
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cap at 45 percent was consistent with
past congressional action to increase the
ownership limit by 10 percentage
points.

8. At the same time, the Commission
upheld the UHF discount once again,
finding that there continued to be a
disparity between the household reach
of UHF and VHF signals, which
diminished the ability of UHF stations
to compete effectively. The Commission
surmised, however, that the digital
[television] transition [would] largely
eliminate the technical basis for the
UHF discount because UHF and VHF
signals [would] be substantially
equalized. Accordingly, the Commission
decided to sunset application of the
UHF discount for stations owned by the
top four broadcast networks (i.e., ABGC,
CBS, NBC, and Fox) as the digital
transition was completed on a market-
by-market basis. The Commission noted
that the sunset would apply unless it
made an affirmative determination that
the UHF discount continued to serve the
public interest beyond the digital
transition. The Commission indicated
further that it would review the status
of the UHF discount in a subsequent
biennial review and decide at that time
whether to extend the sunset to all other
networks and station group owners.

9. Subsequently, Congress superseded
the Commission’s modification of the
national audience reach cap in the 2002
Biennial Review Order, including the
increased 45 percent limit and the
sunset of the UHF discount. The 2004
Consolidated Appropriations Act
directed the Commission to modify its
ownership rules to revise the national
audience reach cap from 35 percent to
39 percent. Further, it amended section
202(h) of the 1996 Act to require a
quadrennial review of the Commission’s
broadcast ownership rules rather than a
biennial review, but specifically
excluded any rules relating to the 39
percent national audience reach
limitation from the quadrennial review.

10. Prior to the enactment of the 2004
Consolidated Appropriations Act,
several parties had appealed the
Commission’s 2002 Biennial Review
Order to the U.S. Court of Appeals for
the Third Circuit (Third Circuit). In June
2004, the Third Circuit issued a
decision in which it found that the
challenges to the Commission’s actions
with respect to the national audience
reach cap and the UHF discount were
moot as a result of Congress’s action.
The court determined that the
Commission was under a statutory
directive, following the 2004
Consolidated Appropriations Act, to
modify the national audience reach cap
to 39 percent, and that challenges to the

Commission’s decision to raise the cap
to 45 percent therefore were no longer
justiciable. The court found that
challenges to the Commission’s decision
to retain the UHF discount were
likewise eliminated from the litigation
by the language in the 2004
Consolidated Appropriations Act,
which insulated the UHF discount rule
from the Commission’s quadrennial
(previously biennial) review of its media
ownership rules. At the same time, the
court indicated that its decision did not
foreclose the Commission’s
consideration of its regulation defining
the UHF discount in a rulemaking
outside the context of section 202(h).
The court concluded that, barring
congressional intervention, the
Commission may decide, in the first
instance, the scope of its authority to
modify or eliminate the UHF discount
outside the context of section 202(h).

11. In July 2006, the Commission
issued a Further Notice of Proposed
Rule Making as part of its 2006
quadrennial review of the media
ownership rules. Among other things,
the Further Notice sought comment on
the Third Circuit’s holding with respect
to the UHF discount rule and whether
the Commission should retain, modify,
or eliminate the UHF discount. In
February 2008, the Commission
concluded in the 2006 Quadrennial
Review Order that the UHF discount is
insulated from review under section
202(h) as a result of the 2004
Consolidated Appropriations Act. But
the Commission noted the Third
Circuit’s 2004 decision had left it to the
Commission to decide the scope of its
authority to modify or eliminate the
UHF discount outside the context of
section 202(h). Accordingly, the
Commission indicated that it would
address the petitions, comments, and
replies filed with respect to the
alteration, retention, or elimination of
the UHF discount in a separate
proceeding.

12. Since June 13, 2009, all full-power
television stations have broadcast their
over-the-air signals using only digital
technology. The DTV transition has
enabled broadcasters to provide
multiple programming choices and
enhanced capabilities to consumers. Yet
the transition has posed more
challenges for VHF channels than UHF
channels, because VHF spectrum has
proven to have characteristics that make
it less desirable for providing digital
television service. For instance, nearby
electrical devices tend to emit noise that
can cause interference to DTV signals
within the VHF band, creating reception
difficulties in urban areas even a short
distance from the TV transmitter. The

reception of VHF signals also requires
physically larger antennas compared to
UHF signals, making VHF signals less
well suited for mobile applications. For
these reasons among others, television
broadcasters generally have faced
greater challenges providing consistent
reception on VHF signals than UHF
signals in the digital environment.

III. Discussion

A. Authority To Modify the UHF
Discount

13. We tentatively conclude that the
Commission has the authority to modify
the national television ownership rule,
including the authority to revise or
eliminate the UHF discount.
Specifically, we tentatively conclude
that the 2004 Consolidated
Appropriations Act does not preclude
the Commission from revisiting the
national television ownership rule or
the UHF discount contained therein, in
a proceeding separate from the
quadrennial reviews of the broadcast
ownership rules pursuant to section
202(h) of the 1996 Act. Notably, in the
2004 Consolidated Appropriations Act,
Congress directed the Commission to
revise its rules to reflect a 39 percent
audience reach cap. Congress did not
directly establish that limitation by
statute or amend the Communications
Act of 1934 (the Communications Act or
Act) to address the subject of national
television ownership. Further, as the
court in Prometheus I recognized, while
Congress excluded the national
television ownership rule from the
quadrennial review requirement under
section 202(h), it did not foreclose
Commission action to review or modify
the rule in a separate context.

14. In addition, the Communications
Act provides the Commission with the
statutory authority to revisit its rules
and revise or eliminate them if it
concludes such action is appropriate.
Section 4(i) of the Act authorizes the
agency to “perform any and all acts,
make such rules and regulations, and
issue such orders, not inconsistent with
this Act, as may be necessary in the
execution of its functions.” Similarly,
section 303(r) provides that the FCC
may ‘“‘[mlake such rules and regulations

. . not inconsistent with this law, as
may be necessary to carry out the
provisions of this Act. . .”. Indeed, the
courts have held that the Commission
has an affirmative obligation to
reexamine its rules over time. For
instance, in Bechtel v. FCC, the court
observed that changes in factual and
legal circumstances may impose upon
the agency an obligation to reconsider a
settled policy or explain its failure to do
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so. In the rulemaking context, for
example, it is settled law that an agency
may be forced to reexamine its approach
if a significant factual predicate of a
prior decision has been removed, which
is precisely the case here.

15. For these reasons, we believe the
Commission retains the authority to
modify both the national audience reach
restriction and the UHF discount,
provided such action is undertaken in a
rulemaking proceeding separate from
the Commission’s quadrennial review of
the broadcast ownership rules pursuant
to section 202(h). We seek comment on
our tentative conclusion and analysis.
Does our tentative conclusion
appropriately interpret the 2004
Consolidated Appropriations Act and
the Third Circuit’s guidance in its 2004
decision? Is there additional statutory
guidance or case law that supports or
undermines our conclusion?

B. Elimination of the UHF Discount

16. The Commission has recognized
for more than a decade that the
underlying basis for the UHF discount
would likely disappear following the
transition to digital television. As
discussed above, even as the
Commission determined in both the
1998 Biennial Review Order and the
2002 Biennial Review Order that the
UHF discount was still necessary, it
anticipated that the DTV transition
would largely eliminate the technical
basis for the UHF discount. The
Commission found that the digital
transition would substantially equalize
UHF and VHF signals, and, thus, it
decided to sunset the discount for UHF
stations owned by the top four broadcast
networks (i.e., CBS, NBC, ABC, and
Fox). As discussed above, the sunset
provisions adopted by the Commission
were superseded by Congress’s action in
the 2004 Consolidated Appropriations
Act. Nevertheless, the DTV transition
has borne out the Commission’s
expectation. Digital UHF stations do not
suffer from the same comparative
technical deficiencies vis-a-vis VHF
facilities that characterized analog UHF
stations.

17. The Commission has
acknowledged that UHF spectrum is
now highly desirable in light of its
superior propagation characteristics for
digital television, and that the disparity
between UHF and VHF channels has if
anything been reversed. In fact,
following the DTV transition, some
stations that initially elected to operate
on a VHF channel have sought to
relocate to a UHF channel to resolve
technical difficulties encountered in
broadcasting on VHF. The Commission
has explored engineering options to

increase the utility of VHF spectrum for
digital television purposes.
Furthermore, the Commission recently
determined that annual regulatory fees
for UHF and VHF stations will be
combined into one fee category
beginning in Fiscal Year 2014,
eliminating a distinction based on the
historical disadvantages of UHF. Today,
rather than offsetting an actual service
limitation or reflecting a disparity in
signal coverage, the UHF discount
appears only to confer a factually
unwarranted benefit on owners of UHF
television stations. If left in place, the
UHF discount could undermine the 39
percent national audience reach cap on
the false predicate that UHF stations do
not reach equivalent audiences to VHF
stations.

18. Based on these findings, we
tentatively conclude that the historical
justification for the UHF discount no
longer exists and the rule is therefore
obsolete. We accordingly propose that
the UHF discount should be eliminated
from the national television multiple
ownership rule.

19. We seek comment on this
proposal. In particular, does the UHF
discount still serve the public interest?
Does the discount promote market
entry? Does it promote competition
among broadcast networks? Are we
correct in concluding that the technical
limitations for UHF spectrum that
existed for analog operations are not
present in a digital environment? If so,
are there other public policy
justifications for maintaining the UHF
discount despite the fact that the
historical technical inferiority of UHF
spectrum for television broadcasting no
longer exists? Is any disparity between
the broadcast coverage of UHF and VHF
channels less important today than in
1985 given that many consumers receive
local broadcast stations via a
multichannel video programming
distributor (MVPD) and not over-the-air?
Are there any other market conditions
that merit our consideration with regard
to the UHF discount? Is there any
factual basis to maintain the UHF
discount in the current environment?
What are the costs and benefits of
eliminating the UHF discount?

C. Existing Broadcast Station
Combinations

20. We recognize that the elimination
of the UHF discount would impact the
calculation of nationwide audience
reach for broadcast station groups with
UHF stations. We believe, however, that
only a small number of broadcast station
ownership groups have combinations
that approach the current 39 percent
ownership nationwide cap and that

might exceed the cap if the UHF
discount were eliminated. We therefore
propose, in the event that we eliminate
the UHF discount, to grandfather
broadcast station ownership groups to
the extent that they exceed the 39
percent national audience cap solely as
a result of the termination of the UHF
discount rule as of the date of the
release of this NPRM. We also propose
to grandfather proposed station
combinations that would exceed the 39
percent cap as a result of the
elimination of the UHF discount for
which an application is pending with
the Commission or which have received
Commission approval, but are not yet
consummated, at that the time this
NPRM is released. Further, we propose
that any grandfathered ownership
combination subsequently sold or
transferred would be required to comply
with the national ownership cap in
existence at the time of the transfer.

21. We seek comment on these issues.
Do our proposals serve the public
interest? What is the potential impact of
our grandfathering proposals on
broadcast ownership groups, the
broadcast industry, local markets, and
consumers? Do our proposals
adequately address any potential impact
on existing broadcast station ownership
groups? Should we consider any
specific circumstances in evaluating
applications for waiver of the national
ownership cap received from
grandfathered station groups that enter
into subsequent transactions, such as
whether the application for waiver seeks
to allow a corporate transformation of
an existing station group—including a
refinancing or restructuring—versus
action that would circumvent the
proposed rule change? Are there other
strategies we should consider or employ
to address existing broadcast station
ownership groups that would exceed
the 39 percent limit if the UHF discount
were eliminated? Are there other
alternatives we should consider with
regard to pending applications? What
are the costs and benefits of our
grandfathering proposal and any other
proposals offered by commenters?

D. VHF Discount

22. As noted above, the Commission
has acknowledged that the DTV
transition has made UHF spectrum, if
anything, more desirable than VHF
spectrum for purposes of digital
television broadcasting. While the
Commission has proposed solutions to
VHF reception challenges, it has
acknowledged that the options for
improving digital television service on
VHF channels are limited, especially in
the low-VHF band. Unfortunately, it is
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often consumers using indoor antennas
who tend to face reception difficulties
most frequently. For these reasons, some
television stations, as previously
indicated, have sought to relocate to
UHF channels in order to resolve the
technical difficulties experienced with
their VHF channels.

23. Given the challenges that VHF
stations face in delivering digital
television signals, we seek comment on
whether it would be appropriate at this
time to adopt a VHF discount. Could a
VHF discount function similarly to the
current UHF discount in that only a
certain percentage of the television
households in a DMA would be
attributed to a VHF television station for
purposes of calculating a station group’s
national audience reach? We seek
comment on whether a VHF discount is
either warranted or advisable at this
time. If a VHF discount is advisable,
would it be appropriate to attribute to
VHF stations only 50 percent of the TV
households in their DMA? Would a
different percentage be more
appropriate? Is a discount more or less
important than it was when the UHF
discount was adopted in 1985, because
many television consumers today
receive local broadcast stations via an
MVPD rather than over-the-air? Would a
VHF discount run the risk of becoming
obsolete as a result of market
developments, as in the case of the UHF
discount? Are there any other market
conditions that merit our consideration
with regard to a possible VHF discount?
In the event that the Commission adopts
a VHF discount, should we distinguish
between high and low VHF channels?
Are there options other than a discount
to address the current inferiority of VHF
signal propagation for purposes of the
national audience reach cap? What are
the costs and benefits of imposing a
VHF discount and any other proposal
offered by commenters?

IV. Procedural Matters
A. Ex Parte Presentations

24. The proceeding this Notice
initiates shall be treated as a ““permit-
but-disclose” proceeding in accordance
with the Commission’s ex parte rules.
Persons making ex parte presentations
must file a copy of any written
presentation or a memorandum
summarizing any oral presentation
within two business days after the
presentation (unless a different deadline
applicable to the Sunshine period
applies). Persons making oral ex parte
presentations are reminded that
memoranda summarizing the
presentation must (1) list all persons
attending or otherwise participating in

the meeting at which the ex parte
presentation was made, and (2)
summarize all data presented and
arguments made during the
presentation. If the presentation
consisted in whole or in part of the
presentation of data or arguments
already reflected in the presenter’s
written comments, memoranda or other
filings in the proceeding, the presenter
may provide citations to such data or
arguments in his or her prior comments,
memoranda, or other filings (specifying
the relevant page and/or paragraph
numbers where such data or arguments
can be found) in lieu of summarizing
them in the memorandum. Documents
shown or given to Commission staff
during ex parte meetings are deemed to
be written ex parte presentations and
must be filed consistent with rule
§1.1206(b). In proceedings governed by
rule § 1.49(f) or for which the
Commission has made available a
method of electronic filing, written ex
parte presentations and memoranda
summarizing oral ex parte
presentations, and all attachments
thereto, must be filed through the
electronic comment filing system
available for that proceeding, and must
be filed in their native format (e.g., .doc,
.xml, .ppt, searchable .pdf). Participants
in this proceeding should familiarize
themselves with the Commission’s ex
parte rules.

B. Paperwork Reduction Act Analysis

25. This document does not contain
proposed information collection(s)
subject to the Paperwork Reduction Act
of 1995 (PRA), Public Law 104-13. In
addition, therefore, it does not contain
any new or modified information
collection burden for small business
concerns with fewer than 25 employees,
pursuant to the Small Business
Paperwork Relief Act of 2002, Public
Law 107-198, see 44 U.S.C. 3506(c)(4).

C. Comment Filing Procedures

26. Pursuant to §§1.415 and 1.419 of
the Commission’s rules, 47 CFR 1.415,
1.419, interested parties may file
comments and reply comments on or
before the dates indicated on the first
page of this document. Comments may
be filed using the Commission’s
Electronic Comment Filing System
(ECFS). See Electronic Filing of
Documents in Rulemaking Proceedings,
63 FR 24121 (1998).

o FElectronic Filers: Comments may be
filed electronically using the Internet by
accessing the ECFS: http://
fijallfoss.fcc.gov/ecfs2/.

e Paper Filers: Parties who choose to
file by paper must file an original and
one copy of each filing. If more than one

docket or rulemaking number appears in
the caption of this proceeding, filers
must submit two additional copies for
each additional docket or rulemaking
number.

¢ Filings can be sent by hand or
messenger delivery, by commercial
overnight courier, or by first-class or
overnight U.S. Postal Service mail. All
filings must be addressed to the
Commission’s Secretary, Office of the
Secretary, Federal Communications
Commission.

¢ All hand-delivered or messenger-
delivered paper filings for the
Commission’s Secretary must be
delivered to FCC Headquarters at 445
12th Street SW., Room TW-A325,
Washington, DC 20554. The filing hours
are 8:00 a.m. to 7:00 p.m. All hand
deliveries must be held together with
rubber bands or fasteners. Any
envelopes and boxes must be disposed
of before entering the building.

e Commercial overnight mail (other
than U.S. Postal Service Express Mail
and Priority Mail) must be sent to 9300
East Hampton Drive, Capitol Heights,
MD 20743.

e U.S. Postal Service first-class,
Express, and Priority mail must be
addressed to 445 12th Street SW.,
Washington DC 20554.

¢ People with Disabilities: To request
materials in accessible formats for
people with disabilities (braille, large
print, electronic files, audio format),
send an email to fec504@fcc.gov or call
the Consumer & Governmental Affairs
Bureau at 202—418-0530 (voice), 202—
418-0432 (tty).

27. Additional Information: For
additional information on this
proceeding, please contact Brendan
Holland of the Media Bureau, Industry
Analysis Division, Brendan.Holland@
fcc.gov, (202) 418-2757, or Johanna
Thomas of the Media Bureau, Industry
Analysis Division, Johanna.Thomas@
fec.gov, (202) 418-7551.

Initial Regulatory Flexibility Act
Analysis

28. As required by the Regulatory
Flexibility Act of 1980, as amended
(“RFA”), the Federal Communications
Commission (Commission) has prepared
this present Initial Regulatory
Flexibility Analysis (“IRFA”)
concerning the possible significant
economic impact on small entities by
the policies and rules proposed in this
Notice of Proposed Rulemaking
(“NPRM”). Written public comments
are requested on this IRFA. Comments
must be identified as responses to the
IRFA and must be filed by the deadlines
for comments provided on the first page
of the NPRM. The Commission will
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send a copy of the NPRM, including this
IRFA, to the Chief Counsel for Advocacy
of the Small Business Administration
(“SBA”’). In addition, the NPRM and
IRFA (or summaries thereof) will be
published in the Federal Register.

A. Need for, and Objectives of, the
Proposed Rule Changes

29. The Commission seeks comment
in this NPRM to consider elimination of
the so-called “UHF discount” in the
Commission’s national television
multiple ownership rule. The national
television ownership rule currently
prohibits a single entity from owning
television stations that, in the aggregate,
reach more than 39 percent of the total
television households in the nation. The
rule provides television stations
broadcasting in the UHF spectrum with
a discount by attributing those stations
with only 50 percent of the television
households in their Designated Market
Areas (DMAs); this is termed the UHF
discount. The UHF discount was
adopted in recognition of the technical
inferiority of UHF signals in analog
television broadcasting and was
intended to mitigate the competitive
disadvantages that UHF stations
experienced in comparison to VHF
stations because of their weaker signals
and smaller audience reach. However,
there is serious question whether this
justification for the UHF discount
continues to exist in light of the
transition of full-power television
stations to digital broadcasting (the DTV
transition) completed on June 12, 2009.
Our experience since the DTV transition
suggests that UHF channels may
actually be superior to VHF channels
when it comes to the transmission of
digital television.

30. This NPRM tentatively concludes
that the UHF discount is obsolete since
the DTV transition and should be
eliminated. The Commission seeks
comment on this tentative conclusion,
as well as on our tentative decision to
grandfather existing television station
combinations that would exceed the 39
percent national audience reach cap in
the absence of the UHF discount.
Finally, we seek comment on whether a
“VHF discount” should be adopted, as
it appears that under current conditions
VHF channels may be technically
inferior to UHF channels for the
propagation of digital television signals.

31. Legal Basis

32. The proposed action is authorized
under sections 1, 2(a), 4(i), 303(r), 307,
309, and 310 of the Communications
Act of 1934, as amended, 47 U.S.C. 151,
152(a), 154(i), 303(r), 307, 309, and 310.

33. Description and Estimate of the
Number of Small Entities to Which the
Proposed Rules Will Apply

34. The RFA directs agencies to
provide a description of and, where
feasible, an estimate of the number of
small entities that may be affected by
the proposed rules, if adopted. The RFA
generally defines the term small entity
as having the same meaning as the terms
small business, small organization, and
small governmental jurisdiction. In
addition, the term small business has
the same meaning as the term small
business concern under the Small
Business Act. A small business concern
is one which: (1) Is independently
owned and operated; (2) is not
dominant in its field of operation; and
(3) satisfies any additional criteria
established by the SBA.

35. Television Broadcasting. The SBA
designates television broadcasting
stations with $35.5 million or less in
annual receipts as small businesses.
Television broadcasting includes
establishments primarily engaged in
broadcasting images together with
sound. These establishments operate
television broadcasting studios and
facilities for the programming and
transmission of programs to the public.
These establishments also produce or
transmit visual programming to
affiliated broadcast television stations,
which in turn broadcast the programs to
the public on a predetermined schedule.
Programming may originate in their own
studio, from an affiliated network, or
from external sources. The Commission
estimates that there are 1,386 licensed
commercial television stations in the
United States. In addition, according to
Commission staff review of the BIA
Kelsey Inc. Media Access Pro Television
Database as of June 10, 2013, 1,245 (or
about 90 percent) of the estimated 1,386
commercial television stations have
revenues of $35.5 million or less and,
thus, qualify as small entities under the
SBA definition. We therefore estimate
that the majority of commercial
television broadcasters are small
entities. The Commission has also
estimated the number of licensed
noncommercial educational (NCE)
television stations to be 396. These
stations are non-profit, and therefore
considered to be small entities.

36. We note, however, that in
assessing whether a business concern
qualifies as small under the above
definition, business (control) affiliations
must be included. Our estimate,
therefore, likely overstates the number
of small entities that might be affected
by our action because the revenue figure
on which it is based does not include or
aggregate revenues from affiliated

companies. In addition, an element of
the definition of “small business” is that
the entity not be dominant in its field

of operation. We are unable at this time
to define or quantify the criteria that
would establish whether a specific
television station is dominant in its field
of operation. Accordingly, the estimate
of small businesses to which rules may
apply does not exclude any television
station from the definition of a small
business on this basis and is therefore
possibly over-inclusive to that extent.

B. Description of Projected Reporting,
Recordkeeping, and Other Compliance
Requirements

37. The NPRM tentatively concludes
to modify the national television
multiple ownership rule as set forth in
paragraph 3 above, which would affect
reporting, recordkeeping, or other
compliance requirements. The
conclusion, if ultimately adopted,
would modify several FCC forms and
their instructions: (1) FCC Form 301,
Application for Construction Permit For
Commercial Broadcast Station; (2) FCC
Form 314, Application for Consent to
Assignment of Broadcast Station
Construction Permit or License; and (3)
FCC Form 315, Application for Consent
to Transfer Control of Corporation
Holding Broadcast Station Construction
Permit or License. The Commission may
have to modify other forms that include
in their instructions the media
ownership rules or citations to media
ownership proceedings, including Form
303-s and Form 323. The impact of
these changes will be the same on all
entities, and we do not anticipate that
compliance will require the expenditure
of any additional resources as the
proposed modification to the national
television multiple ownership rule will
not place any additional obligations on
small businesses.

C. Steps Taken To Minimize Significant
Impact on Small Entities and
Significant Alternatives Considered

38. The RFA requires an agency to
describe any significant alternatives that
it has considered in reaching its
proposed approach, which may include
the following four alternatives (among
others): (1) The establishment of
differing compliance or reporting
requirements or timetables that take into
account the resources available to small
entities; (2) the clarification,
consolidation, or simplification of
compliance and reporting requirements
under the rule for small entities; (3) the
use of performance, rather than design,
standards; and (4) an exemption from
coverage of the rule, or any part thereof,
for small entities.
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39. The tentative conclusions and
specific proposals on which the NPRM
seeks comments, as set forth in
paragraph 3 above, are intended to
achieve our public interest goal of
competition. By recognizing the
technical advancements of the UHF
band after the DTV transition, this
NPRM seeks to create a regulatory
landscape that reflects the current value
of UHF spectrum in order to better
assess national television ownership
figures. Further, this NPRM complies
with the President’s directive for
independent agencies to review their
existing regulation to determine
whether such regulations should be
modified, streamlined, expanded, or
repealed so as to make the agency’s
regulatory program more effective or
less burdensome in achieving the
regulatory objectives. As such, our
proposed rule seeks to reduce costs on
firms generally, including small
business entities, by removing outdated
regulations. In addition, the
grandfathering and VHF discount
proposals seek to create a more effective
regulatory landscape by addressing
current market realities. The NPRM also
requests comment on whether any
alternatives to the Commission’s
tentative conclusions or specific
proposals exist, which provides small
entities with the opportunity to indicate
any disagreement with our findings and
conclusions.

D. Federal Rules That May Duplicate,
Overlap, or Conflict With the Proposed
Rule

40. None.

V. Ordering Clause

41. Accordingly, it is ordered that,
pursuant to the authority contained in
sections 1, 2(a), 4(i), 303(r), 307, 309,
and 310 of the Communications Act of
1934, as amended, 47 U.S.C. 151, 152(a),
154(i), 303(r), 307, 309, and 310, this
Notice of Proposed rulemaking is
adopted.

42. It is further ordered that the
Commission’s Consumer and
Governmental Affairs Bureau, Reference
Information Center, shall send a copy of
this Notice, including the Initial
Regulatory Flexibility Analysis, to the
Chief Counsel for Advocacy of the Small
Business Administration.

List of Subjects in 47 CFR Part 73
Television; Radio.

Federal Communication Commission.

Marlene H. Dortch,

Secretary.

For the reasons discussed in the
preamble, the Federal Communication

Commission proposes to amend 47 CFR
Part 73 as follows:

PART 73—RADIO BROADCAST
SERVICES

m 1. The authority citation for part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334, 336 and
339.
m 2. Amend § 73.3555 by revising
paragraph (e)(2)(i) to read as follows:

§73.3555 Multiple ownership.

* * * * *

(e] * % %

(2) EE

(i) National audience reach means the
total number of television households in
the Nielsen Designated Market Areas
(DMASs) in which the relevant stations
are located divided by the total national
television households as measured by
DMA data at the time of a grant,
transfer, or assignment of a license.
* * * * *
[FR Doc. 2013-26004 Filed 11-13-13; 8:45 am]
BILLING CODE 6712-01-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679
[Docket No. 130306200-3200-01]
RIN 0648-BD03

Fisheries of the Exclusive Economic
Zone Off Alaska; Bering Sea and
Aleutian Islands Management Area;
Amendment 102

AGENCY: National Marine Fisheries
Service (NMFS) National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Proposed rule; request for
comments.

SUMMARY: NMFS proposes regulations to
implement Amendment 102 to the
Fishery Management Plan for
Groundfish of the Bering Sea and
Aleutian Islands Management Area
(BSAI FMP), and amend the Individual
Fishing Quota Program for the Fixed-
Gear Commercial Fisheries for Pacific
Halibut and Sablefish in Waters in and
off Alaska (IFQ Program). Amendment
102 and its proposed implementing
regulations would create a Community
Quota Entity (CQE) Program in halibut
IFQ regulatory area 4B (Area 4B) and the
sablefish Aleutian Islands regulatory
area that is similar to the existing CQE
Program in the Gulf of Alaska (GOA).

Amendment 102 would also allow an
eligible community in Area 4B and in
the Aleutian Islands to establish a non-
profit organization as a CQE to purchase
halibut catcher vessel quota share (QS)
assigned to Area 4B and sablefish QS
assigned to the Aleutian Islands. The
CQE could assign the resulting annual
halibut and sablefish IFQ to participants
according to defined CQE Program
elements. An additional proposed
revision to the IFQ Program regulations
would allow IFQ derived from D share
halibut QS to be fished on Category C
vessels in Area 4B. These actions are
necessary to provide additional fishing
opportunities for residents of fishery
dependent communities and sustain
participation in the halibut and
sablefish IFQ fisheries. These actions
are intended to promote the goals and
objectives of the Magnuson-Stevens
Fishery Conservation and Management
Act, the Northern Pacific Halibut Act of
1982, the BSAI FMP, and other
applicable law.

DATES: Submit comments on or before
December 16, 2013.

ADDRESSES: You may submit comments
on this document, identified by FDMS
Docket Number NOAA-NMFS—2013—
0048, by any one of the following
methods:

e FElectronic Submission: Submit all
electronic public comments via the
Federal e-Rulemaking Portal. Go to
www.regulations.gov/
#!docketDetail,D=NOAA-NMFS-2013-
0048, click the “Comment Now!” icon,
complete the required fields, and enter
or attach your comments.

e Mail: Submit written comments to
Glenn Merrill, Assistant Regional
Administrator, Sustainable Fisheries
Division, Alaska Region, NMFS, Attn:
Ellen Sebastian. P.O. Box 21668, Juneau,
AK 99802-1668.

e Fax: Address written comments to
Glenn Merrill, Assistant Regional
Administrator, Sustainable Fisheries
Division, Alaska Region NMFS, Attn:
Ellen Sebastian. Fax comments to 907—
586-7557.

e Hand delivery to the Federal
Building: Address written comments to
Glenn Merrill, Assistant Regional
Administrator, Sustainable Fisheries
Division, Alaska Region NMFS, Attn:
Ellen Sebastian. Deliver comments to
709 West 9th Street, Room 420A,
Juneau, AK.

Instructions: Comments sent by any
other method, to any other address or
individual, or received after the end of
the comment period, may not be
considered by NMFS. All comments
received are a part of the public record
and will generally be posted for public
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viewing on www.regulations.gov
without change. All personal identifying
information (e.g., name, address),
confidential business information, or
otherwise sensitive information
submitted voluntarily by the sender will
be publicly accessible. NMFS will
accept anonymous comments (enter
“N/A” in the required fields if you wish
to remain anonymous). Attachments to
electronic comments will be accepted in
Microsoft Word, Excel, or Adobe PDF
file formats only.

Electronic copies of the Regulatory
Impact Review (RIR) for Amendment
102 and the RIR/Initial Regulatory
Flexibility Analysis (IRFA) for the
regulatory amendment to allow IFQ
derived from D share halibut QS to be
fished on Category C vessels in Area 4B
are available from http://
www.regulations.gov or from the NMFS
Alaska Region Web site at http://
alaskafisheries.noaa.gov.

Written comments regarding the
burden-hour estimates or other aspects
of the collection-of-information
requirements contained in the proposed
rule may be submitted to NMFS at the
above address and by email to OIRA
Submission@omb.eop.gov or fax to (202)
395-7285.

FOR FURTHER INFORMATION CONTACT:
Peggy Murphy, (907) 586—7228.

SUPPLEMENTARY INFORMATION:

Regulatory Authority

NMFS proposes regulations to
implement Amendment 102 to the BSAI
FMP, amend the halibut and sablefish
IFQ regulations to allow a CQE Program
for halibut and sablefish in the Aleutian
Islands, allow IFQ derived from D share
halibut QS to be fished on Category C
vessels in Area 4B, and describe current
CQE QS use caps. The North Pacific
Fishery Management Council (Council)
recommended and NMFS approved the
BSAI FMP in 1982 under the authority
of the Magnuson-Stevens Fishery
Conservation and Management Act
(Magnuson-Stevens Act) (16 U.S.C. 1801
et seq.). Regulations implementing the
BSAI FMP and general regulations
governing groundfish appear at 50 CFR
part 679. Fishing for Pacific halibut
(Hippoglossus stenolepis) is managed by
the International Pacific Halibut
Commission (IPHC) and the Council
under the Northern Pacific Halibut Act
of 1982 (Halibut Act). Section 773(c) of
the Halibut Act authorizes the Council
to develop regulations that are in
addition to, and not in conflict with,
approved IPHC regulations. Such
Council-recommended regulations may
be implemented by NMFS only after
approval by the Secretary of Commerce.

Background on the IFQ and CQE
Programs

IFQ Program

The IFQ Program, a limited access
privilege program for the fixed-gear
halibut and sablefish (Anoplopoma
fimbria) fisheries off Alaska, was
recommended by the Council in 1992
and approved by NMFS in 1993. Initial
implementing rules were published
November 9, 1993 (58 FR 59375), and
fishing under the IFQ Program began on
March 15, 1995. The IFQ Program limits
access to the halibut and sablefish
fisheries to those persons holding QS in
specific management areas. The IFQ
Program for the sablefish fishery is
implemented by the BSAI FMP and
Federal regulations at 50 CFR part 679
under the authority of the Magnuson-
Stevens Act. The IFQ Program for the
halibut fishery is implemented by
Federal regulations at 50 CFR part 679
under the authority of the Halibut Act.
A comprehensive explanation of the IFQ
Program can be found in the final rule
implementing the program.

The IFQ Program changed the
management structure of the fixed-gear
halibut and sablefish fishery by issuing
QS to qualified persons who owned or
leased a vessel that made fixed-gear
landings of those species from 1988 to
1990. Halibut QS was issued specific to
one of eight IPHC halibut management
areas throughout the Bering Sea and
Aleutian Islands (BSAI) and GOA, and
four vessel categories: Freezer (catcher/
processor) category (A share); catcher
vessel greater than 60 ft. length overall
(LOA) (B share); catcher vessel greater
than 35 ft. to 60 ft. LOA (C share); and
catcher vessel less than or equal to 35
ft. LOA (D share). Sablefish QS was
issued specific to one of six sablefish
management areas throughout the BSAI
and GOA, and three vessel categories:
Freezer (catcher/processor) category (A
share); catcher vessel greater than 60 ft.
LOA (B share); and catcher vessel less
than or equal to 60 ft. LOA (C share).
The amount of halibut and sablefish that
each QS holder may harvest is
calculated annually and issued as IFQQ
in pounds on an IFQ permit. An IFQ
halibut permit authorizes participation
in the fixed-gear fishery for Pacific
halibut in and off Alaska, and an IFQ
sablefish permit authorizes participation
in most fixed-gear sablefish fisheries off
Alaska. IFQ permits are issued annually
to persons holding Pacific halibut and
sablefish QS or to those persons who are
recipients of IFQ transfers from QS
holders.

The IFQ Program was structured to
retain the owner-operator nature of the
fixed-gear halibut and sablefish fisheries

and limit consolidation of QS. The QS
may be permanently transferred or
leased with several restrictions by type
of QS and management area. Only
persons who were initially issued B, C,
and D share catcher vessel QS, S-type
corporations formed by initial issuee
individuals, or individuals who qualify
as IFQ crew members are allowed to
hold or purchase catcher vessel QS.
Thus, the IFQ Program restricts holders
of catcher vessel QS to individuals and
initial recipients. With few exceptions,
individual QS holders are required to be
on board the vessel to fish the IFQ.

Although the IFQ Program resulted in
significant safety and economic benefits
for many fishermen, since the inception
of the IFQ Program, many residents of
Alaska’s small, remote, coastal
communities who held QS have
transferred their QS to non-community
residents or moved out of these
communities. As a result, the number of
resident QS holders has declined
substantially in most remote coastal
communities throughout Alaska. This
transfer of halibut and sablefish QS and
the associated fishing effort from the
small, remote, coastal communities has
limited the ability of residents to locally
purchase or lease QS and reduced the
diversity of fisheries to which fishermen
in these communities have access. The
ability of fishermen in these
communities to purchase QS or
maintain existing QS may be limited by
factors shared among and unique to
each community. Although the reasons
for decreasing QS holdings in a
community may vary, the net effect is
overall lower participation by residents
of these communities in the halibut and
sablefish IFQ fisheries. The substantial
decline in the number of resident QS
holders and the total amount of QS held
by residents of small, remote, coastal
communities may have aggravated
unemployment and related social and
economic conditions in those
communities.

CQE Program

In 2001, the Council recognized that
a number of small, remote, coastal
communities, particularly in the GOA,
were struggling to remain economically
viable. The Council developed the CQE
Program to provide these communities
with long-term opportunities to access
the halibut and sablefish resources. The
Council recommended the CQE Program
in the GOA as an amendment to the IFQ
Program in 2002 (Amendment 66 to the
Fishery Management Plan for
Groundfish of the Gulf of Alaska (GOA
FMP)), and NMFS implemented the
program in 2004 (69 FR 23681, April 30,
2004).
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The CQE Program allows 45 small,
remote, coastal communities in the GOA
that met historic participation criteria in
the halibut and sablefish fisheries to
purchase and hold catcher vessel
halibut QS in halibut Areas 2C, 3A, and
3B, and catcher vessel sablefish QS in
the GOA. Communities eligible to
participate in the CQE Program in the
GOA need to meet criteria for
geographic location, population size,
historic participation in the halibut and
sablefish fisheries, and be specifically
designated on the list of communities
adopted by the Council and included in
regulation (see Table 21 to Part 679).
Additional detail on these criteria is
available in the final rule implementing
Amendment 66 (69 FR 23681, April 30,
2004).

The communities are eligible to
participate in the CQE Program once
they are represented by a CQE, which is
a NMFS-approved non-profit
organization. The CQE is the holder of
the QS and is issued the IFQ annually
by NMFS. With certain exceptions, the
QS must remain with the CQE. This
program structure creates a permanent
asset for the community to use. The
structure promotes community access to
QS to generate participation in, and
fishery revenues from, the commercial
halibut and sablefish fisheries.

To participate in the CQE Program, an
eligible community must first acquire a
statement of support from the
community governing body, and then
form a CQE to represent the community
and have that CQE approved by NMFS.
After NMFS approval, a CQE may
receive catcher vessel QS for the
represented community(ies) through
NMFS-approved transfers. The eligible
communities and the community
governing body that recommends the
CQE are listed in Table 21 to part 679.
Once the CQE holds QS, the CQE can
lease the annual IFQ resulting from the
CQE-held QS to individual community
residents. The CQE Program also
promotes QS ownership by individual
community residents. Individuals who
lease annual IFQ from the CQE could
use IFQ revenue to purchase their own
QS. The Council believed, and NMFS
agrees, that both the CQE and non-CQE-
held QS are important in terms of
providing community residents fishing
access that promotes the economic
health of communities.

Current CQE Program regulations
include several provisions affecting the
use of QS and the annual IFQ by the
CQE. Under some provisions, a CQE has
the same privileges and is held to the
same limitations as individual users.
For example, CQE-held QS is subject to
the same area use cap that applies to

non-CQE-held QS. In other instances,
the CQE is subject to less restrictive
measures than individual QS holders.
For example, the catcher vessel size
classes do not apply to QS and the IFQ
held by CQEs. In yet other instances, the
CQE must operate under more
restrictive measures than individual QS
holders, in part to protect existing QS
holders and preserve entry-level
opportunities for fishermen. A
comprehensive explanation of these
CQE Program provisions can be found
in the final rule implementing the CQE
program (69 FR 23681, April 30, 2004).

Based on further review by the
Council beginning in 2008, the Council
determined that three additional GOA
communities met the general criteria
listed above for inclusion in the CQE
Program. In December 2010, the Council
recommended explicitly adding these
communities to the CQE Program under
Amendment 94 to the GOA FMP. In
2013, NMFS implemented regulations
for Amendment 94 to the GOA FMP to
add these communities to the CQE
Program. Additional detail is available
in the final rule implementing the
regulatory provisions of Amendment 94
and is not repeated here (78 FR 33243,
June 4, 2013).

The Council recommended the CQE
Program for the GOA, but not for the
BSAI When the CQE Program was
initially adopted by the Council, and
implemented by NMFS, it was
specifically intended to provide
opportunities to GOA communities that
had a historic dependence on the
halibut and sablefish fisheries in the
GOA. The Council considered but did
not recommend applying the CQE
Program to the BSAI because nearly all
small, remote, coastal communities
located in the BSAI also participate in
the Western Alaska Community
Development Quota Program (CDQ
Program) that is authorized under
section 305(i) of the Magnuson-Stevens
Act. The CDQ Program allocates a
percentage of all BSAI quotas for
groundfish, prohibited species, halibut
and crab to CDQ groups that represent
65 coastal communities throughout the
BSAL This allocation to the CDQ
Program allows the distribution of
benefits from that allocation to be
shared among the residents of the CDQ
Program communities. In contrast, the
CQE Program requires communities to
purchase halibut and sablefish QS for
use by community residents. At the time
the Council recommended, and NMFS
implemented, the CQE Program for the
GOA, communities located in the BSAI
did not meet the geographic scope, or
intent, of the CQE Program. When the
Council was requested to consider

implementing a CQE program in the
Aleutian Islands, there was no similar
request for the Bering Sea. Therefore,
the Council did not develop a CQE
Program for the Bering Sea.

Proposed Actions

This proposed rule would implement
two separate actions: (1) amend the
BSAI FMP to implement a revised CQE
Program in the Aleutian Islands
(Amendment 102); and (2) allow D share
halibut QS to be fished on vessels less
than or equal to 60 ft. LOA in Area 4B.
Only Action 1 would require amending
the BSAI FMP. A Notice of Availability
of Amendment 102 to the BSAI FMP
was published on November 1, 2013 (78
FR 65602), with comments on the FMP
amendment invited through December
31, 2013. Written comments may
address Amendment 102, the proposed
rule, or both, but must be received by
December 31, 2013, to be considered in
the decision to approve or disapprove
the FMP amendment.

Action 1: Aleutian Islands CQE Program

Action 1 would amend the BSAI FMP
and revise existing halibut and sablefish
IFQ Program regulations to allow a
designated non-profit organization to
purchase and hold catcher vessel QS on
behalf of any rural community located
adjacent to the coast of the Aleutian
Islands (defined in regulations at § 679.2
as the Aleutian Islands Subarea of the
BSAI) that meets specific qualification
criteria. The proposed action would also
amend the BSAI FMP and Federal
regulations at §§679.2, 679.5, 679.41,
679.42, and Table 21 to part 679 to
authorize an Aleutian Islands CQE to
purchase a limited amount of Area 4B
halibut and Aleutian Islands sablefish
QS and lease the resulting IFQ.

The Council initiated an analysis to
develop a CQE Program for the Aleutian
Islands after receiving a proposal from
the Adak Community Development
Corporation (ACDC) in January of 2010.
Specifically, the ACDC requested that
the Council modify the existing CQE
Program to allow the ACDC to use
revenues generated from its holdings of
Western Aleutian Islands golden king
crab to purchase Area 4B halibut and
Aleutian Islands sablefish QS for use by
fishery participants delivering to Adak,
AK. Under regulations established for
the BSAI Crab Rationalization Program
(70 FR 10174, March 2, 2005), the Adak
Community Entity is designated (50
CFR 680.2) to receive an exclusive
allocation of 10 percent of the total
allowable catch issued for Western
Aleutian Islands golden king crab
(§680.40(a)(1)). The ACDC was formed
by representatives of the community of
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Adak as the Adak Community Entity to
promote the development of fishery
related resources, infrastructure, and
assets for the community of Adak. The
purchase of Area 4B halibut and
Aleutian Islands sablefish QS would be
consistent with those goals.

Since the military station closed on
Adak in 1994, the Aleut Corporation
and ACDC have invested significant
effort into developing Adak as a
commercial center and a civilian
community with a private sector
economy focused on commercial
fishing. As part of that strategy, Adak
has pursued a broad range of fisheries
development opportunities to encourage
a resident fishing fleet and delivery to
the shoreside processor located in Adak.
A CQE could add stability to shoreside
processing operations that have been
subject to periodic closure. After
receiving ACDC’s proposal, the Council
recognized that there may be
opportunity for Adak or other similarly
situated communities in the Aleutian
Islands to maintain and improve access
to commercial halibut and sablefish
fisheries through a community QS
holding program similar to the GOA
CQE Program. In December 2010, the
Council initiated an analysis of an FMP
and regulatory amendment to form a
CQE Program specifically for the
Aleutian Islands. In February 2012, the
Council recommended establishing a
CQE Program in the Aleutian Islands
that would be similar to the current CQE
Program in the GOA.

The proposed action recommended by
the Council complies with the
Magnuson-Stevens Act National
Standard 8 that requires management
programs to “take into account the
importance of fishery resources to
fishing communities...in order to (A)
provide for the sustained participation
of such communities, and (B) to the
extent practicable, minimize adverse
economic impacts on such
communities” (16 U.S.C. 1851).

The Council considered comments
from the public, NMFS, and the State of
Alaska, and incorporated the foundation
of the GOA CQE program in developing
this proposed action for the Aleutian
Islands. As noted earlier, the GOA CQE
Program was developed to provide
harvest opportunities for small, remote,
coastal communities that lacked access
to fishery resources. The proposed
Aleutian Islands CQE Program is
intended to meet that same purpose.

The Council sought to include
provisions of the current GOA CQE
Program in the proposed Aleutian
Islands CQE Program, as the goals of the
programs are similar. After reviewing
the applicable criteria for the GOA CQE

Program, however, the Council found
that the proposed Aleutian Islands CQE
Program required limited changes from
the GOA CQE Program regulations.
Therefore, the basic provisions of this
proposed action are similar to those
described in the final rule implementing
the CQE Program for GOA communities
(69 FR 23681, April 30, 2004), and as
amended by the final rule implementing
Amendment 94 to the GOA FMP and
associated regulatory amendments (78
FR 33243, June 4, 2013). Additional
information on the criteria considered
in developing the proposed Aleutian
Islands CQE Program is provided in
Section 2.6.2 of the RIR prepared for
this proposed action (see ADDRESSES).
The provisions of the proposed Aleutian
Islands CQE Program are summarized
here.

1. Eligible Community

A potentially eligible community
would need to meet all the following
criteria to participate in the proposed
Aleutian Islands CQE Program: (a) Be
located within the Aleutian Islands; (b)
not be eligible for the CDQ Program; (c)
have a population of more than 20 and
less than 1,500 persons based on the
2000 U.S. Census; (d) have direct access
to saltwater; (e) lack direct road access
to communities with populations of
more than 1,500 persons; (f) have
historic participation in the halibut and
sablefish fisheries; and (g) be
specifically designated on a list adopted
by the Council and included in
regulation (see Table 21 to part 679).
These specific criteria for community
eligibility, with the exception of criteria
(a) and (b), would be identical to those
implemented for the GOA CQE Program.

Criterion (a) would exclude
communities not located within the
Aleutian Islands. All communities other
than Adak, Atka, and Attu Station
would be excluded.

Criterion (b) would exclude any CDQ
communities located in the Aleutian
Islands because these communities
receive direct allocations of halibut and
sablefish catcher vessel QS through
their representative CDQ groups. Atka is
the only CDQ community in the
Aleutian Islands, so it would not be
eligible under criterion b) of the
proposed Aleutian Islands CQE
Program. Therefore, only Adak and Attu
Station would still be eligible for
consideration under criteria (a) and (b).

Attu Station and Adak would also be
eligible under criterion (c). The Council
reviewed the population of Attu Station
and Adak using both the 2000 U.S.
Census, the most recent census data
available at the time the CQE Program
was implemented, and the more recent

U.S. Census data from 2010. Neither
Adak nor Attu Station’s population was
less than 20 or greater than 1,500
persons in the 2000 or the 2010 U.S.
Census; therefore, their eligibility for the
proposed Aleutian Islands CQE Program
would not be affected by the use of 2000
U.S. Census data rather than more
recent 2010 U.S. Census data.

Adak and Attu Station Also Meet
Criteria (d) and (e)

Criterion (f) would exclude the
community of Attu Station. Attu Station
is a U.S. Coast Guard station on the
northeast coast of Attu Island, at the far
western end of the Aleutian Chain.
There is no record of any resident of
Attu Station meeting the standard for
historic participation established under
the CQE Program, which requires at
least one commercial landing of halibut
or sablefish as documented by the State
of Alaska Commercial Fisheries Entry
Commission (CFEC) during 1980
through 2000. In addition, NMFS has no
record of any commercial landings of
halibut or sablefish by any resident of
Attu Station since 2000. According to
CFEC records, several halibut permit
holders identified Adak as their city of
residence during the period 1980
through 2000, and several of these
residents made at least one commercial
landing of halibut or sablefish during
1980 through 2000. Therefore, Adak
meets the requirements of criterion ().

Adak meets proposed criteria (a)
through (f). In summary, Adak is located
in the Aleutian Islands; is not a CDQ
community; has a 2000 U.S. Census
population of 316 people (and a
population of 326 according to the 2010
U.S. Census); has direct access to
saltwater; lacks direct road access to
communities with a population more
than 1,500 persons; and residents of the
community have documented historical
participation in the commercial halibut
and sablefish fisheries.

Criterion (g) specifies that a new CQE-
eligible community in the Aleutian
Islands would be established in
regulation by being added to the
existing table of CQE communities in
regulation (Table 21 to part 679). This
criterion would ensure that if an
Aleutian Islands community other than
Adak appears to meet the eligibility
criteria but is not specifically designated
on the list of communities adopted by
the Council, then that community
would have to apply directly to the
Council to be included. In this event,
the Council may modify the list of
eligible communities adopted by the
Council through a regulatory
amendment. Under this proposed rule,
Table 21 to part 679 would be amended
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to include Adak as the only eligible
Aleutian Islands CQE community.

2. Community Quota Entity

CQE Program regulations at § 679.2
and §679.41(1) define a CQE as a non-
profit organization incorporated under
the laws of the State of Alaska for the
express purpose of transferring, holding,
and managing QS for an eligible
community. Adak would be the only
eligible community in the proposed
Aleutian Islands CQE Program, thus, the
provision identifying the non-profit
organization that can serve as the CQE
for the community of Adak is specific to
Adak. This proposed rule would modify
the definition of a CQE at § 679.2 to
specify that in addition to meeting the
eligibility criteria established for CQEs
currently defined at § 679.2, an Aleutian
Islands CQE would also need to be the
non-profit corporation defined at § 680.2
as the Adak Community Entity that is
formed for the purpose of holding the
allocation of Western Aleutian Islands
golden king crab made to Adak under
the provisions of § 680.40(a)(1). The
current Adak Community Entity is the
ACDC. The Council recommended that
the entity eligible to hold the Western
Aleutian Islands golden king crab
allocation (i.e., the Adak Community
Entity) would best be suited to serve as
the eligible CQE for Adak, because the
overall responsibility of the entity is to
hold an exclusive fishery allocation for
use on behalf of Adak. This
responsibility mirrors the responsibility
of a non-profit organization that serves
as a CQE.

Consistent with the definition of a
CQE at §679.2, an Aleutian Islands CQE
would need to meet the three existing
requirements that define a CQE. First,
the non-profit organization would need
to be incorporated after April 10, 2002,
the date the Council took final action on
the GOA CQE Program. Second, the
community represented by the non-
profit organization would need to be
listed in Table 21 to part 679. Third, the
CQE would need to be approved by
NMEFS to obtain by transfer and hold
QS, and to lease IFQ resulting from the
QS on behalf of an eligible community
(see regulations at § 679.41(1) for the
CQE application process).

The ACDC was incorporated after
April 10, 2002. Therefore, it would meet
the first requirement for a CQE defined
at §679.2. Should the ACDC dissolve, or
otherwise cease to be designated as the
Adak Community Entity, then a new
Adak Community Entity could form to
hold the Western Aleutian Islands
golden king crab allocation and
represent Adak for purposes of the
proposed Aleutian Islands CQE

Program. This new entity would need to
be incorporated after April 10, 2002, to
meet the first requirement for a CQE.
This proposed rule would amend Table
21 to part 679 to list Adak to meet the
second requirement for a CQE, and the
Aleutian Islands CQE would need to be
approved by NMFS under existing
regulations at § 679.41(1)(3) to meet the
third requirement.

Consistent with the regulation
established for the GOA CQE Program at
§679.41(1)(3), the non-profit
organization (i.e., the ACDC) would
apply to NMFS for eligibility as a CQE.
The application would need to
demonstrate proof of support from the
community that the non-profit
organization is seeking to represent. The
specific procedure for the community to
demonstrate its support for a CQE is
described in the Administrative
Oversight section of the preamble. Once
an application to become a CQE has
been approved, then that CQE would be
eligible to receive and hold QS for
community members to use as IFQ.
With certain exceptions (see “Transfer
and Use Restrictions” and “‘Sale
Restrictions” in this preamble for
additional detail), the QS would need to
remain with the CQE. NMFS would
issue the IFQ annually to the CQE. The
CQE could lease IFQ under the
mechanisms described in this proposed
rule (see “Transfer and Use
Restrictions” in this preamble for
additional detail). Consistent with
regulations at § 679.41(1)(2), an Aleutian
Islands community could not be
represented by more than one CQE.

3. Individual Community Use Caps

Community use caps limit the amount
of halibut QS and sablefish QS that each
eligible community, as represented by a
CQE, may purchase and hold. In the
GOA CQE Program, the CQE individual
community use cap is limited to an
amount of QS equal to the individual
IFQ use cap. GOA CQEs are limited to
1 percent of the Area 2C halibut QS and
0.5 percent of the combined Area 2C,
3A, and 3B halibut QS. GOA CQEs also
are limited to 1 percent of the Southeast
sablefish QS and 1 percent of all
combined sablefish areas QS. If the
Council were to mirror the approach
taken in the GOA in establishing CQE
use caps for Area 4B halibut and
Aleutian Islands sablefish, then it would
have established the same halibut and
sablefish use caps for an Aleutian
Islands CQE as those in place for an
individual QS holder. However, under
the existing IFQ Program, an individual
QS use cap of 1.5 percent exists for
halibut for Area 4 as a whole, and there
are no individual QS use caps for Area

4B halibut QS. Similarly for sablefish
QS, a 1.0 percent use cap exists for all
sablefish areas (BSAI and GOA) as a
whole, and there is no individual QS
use cap for Aleutian Islands sablefish
QS. The Council instead opted to
specify use caps for an Aleutian Islands
CQE that are applicable to the Area 4B
halibut QS and Aleutian Islands
sablefish QS.

The Council recommended, and this
proposed rule would establish, CQE use
caps for halibut and sablefish,
respectively, equal to 15 percent of the
Area 4B halibut QS pool (1,392,716 QS
units) and 15 percent of the Aleutian
Islands sablefish QS pool (4,789,874 QS
units). This proposed rule would
modify regulations at §679.42(e)(6) and
(f)(5) to establish the applicable use caps
for the Aleutian Islands CQE. In
recommending these use caps the
Council considered a range of options to
limit the maximum amount of QS an
Aleutian Islands CQE could hold (see
Section 2.6.2.3 of the RIR for additional
detail). The Council recommended
limiting QS holdings by the Aleutian
Islands CQE, on behalf of Adak, to a use
cap that would provide an adequate
opportunity for communities to
purchase and hold sufficient QS for
leasing the resulting IFQ to benefit the
community. The Council considered the
recommended use cap as not so
restrictive as to discourage communities
from purchasing and holding QS.

The Council also considered the
potential effects on existing QS holders
in recommending use caps. The use
caps accommodate existing QS holders
who are concerned that shifting
potential QS holdings to communities
could disadvantage individual
fishermen by reducing the amount of QS
available to them in the QS market. The
Council’s purpose and need for this
proposed action notes that allowing
Adak, a non-CDQ community, to
purchase Area 4B halibut and Aleutian
Islands sablefish QS for lease to eligible
fishermen would help minimize adverse
economic impacts on this community
and help provide for the sustained
participation by the community and
individuals in the halibut and sablefish
IFQ fisheries. Section 2.6.2.3 of the RIR
prepared for this proposed action notes
that approximately 45 percent of the
Aleutian Islands sablefish IFQ and 15
percent of the Area 4B halibut IFQ are
not harvested on an annual basis. These
data suggest that under the proposed
use cap the Aleutian Islands CQE would
be able to purchase QS that is not
currently being used to yield IFQ by
existing participants. Therefore, the
Council and NMFS expect potential
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competition between individual QS
holders and the CQE would be limited.

This proposed rule would modify
Table 21 to this part and add a
regulation at § 679.42(e)(9) to limit the
transfer or use of Aleutian Islands
sablefish QS by the Aleutian Islands
CQE representing the eligible
community of Adak. Existing
regulations at § 679.42(f)(4) would limit
the transfer or use of halibut QS by the
Aleutian Islands CQE to the IFQ
regulatory area (e.g., Area 4B)
designated in Table 21 to this part.
These limits support a principal goal of
the current GOA and proposed Aleutian
Islands CQE Programs to improve the
access of residents of the eligible
communities to local resources.
Therefore, the Council recommended
limiting the use of halibut and sablefish
QS to those management areas that are
adjacent to the CQE eligible community
in the Aleutian Islands. Only IFQ
regulatory Area 4B, for halibut, and IFQ
regulatory area Aleutian Islands, for
sablefish, are adjacent to the Aleutian
Islands.

4. Cumulative Community Use Cap

This proposed rule would establish a
cumulative community use cap that
would limit the amount of halibut QS
and sablefish QS that all Aleutian
Islands CQEs combined could purchase
and hold collectively. The Council
selected, and NMFS proposes, a 15
percent cumulative use cap, the largest
of the three caps the Council
considered, because the halibut and
sablefish catch limits are not fully
prosecuted in Area 4B and the Aleutian
Islands, respectively. Under the
proposed action, Adak is the only
eligible community; therefore, the
community use cap of 15 percent of the
Area 4B halibut QS pool (1,392,716 QS
units) and 15 percent of the Aleutian
Islands sablefish QS pool (4,789,874 QS
units) also would serve as the
cumulative community use cap. This
provision would limit cumulative
community ownership of QS in the
Aleutian Islands as an additional
measure to reduce the potential increase
in QS price that could result if
additional new CQEs sought to purchase
QS up to their respective communities’
use cap(s) in the Aleutian Islands. Since
Adak is the only eligible community at
this time, this provision would serve to
limit the potential holding of all CQEs
should there be future development of
small, remote, coastal communities in
the Aleutian Islands.

The Council also considered whether
it was appropriate to phase in the
cumulative community use caps as was
done for the GOA CQE Program. Under

the GOA CQE program, CQEs are
limited to a cumulative community use
cap that began as a maximum of 3
percent of the total halibut QS and 3
percent of the total sablefish QS in each
GOA TFQ regulatory area. This initial
cumulative use cap increased by 3
percent per year for 7 years to a
maximum of 21 percent of the total
halibut QS pool and 21 percent of the
total sablefish QS pool in each GOA IFQ
regulatory area effective beginning in
2012. Therefore, all CQEs in the GOA
are now subject to the maximum
cumulative community use cap. Based
on the fact that only one community is
eligible under the proposed Aleutian
Islands CQE Program, and past
experience with the GOA CQE Program
indicating that CQEs have not
purchased large sums of QS initially,
the Council did not recommend a
phased-in cumulative use cap.

This proposed rule would modify
regulations at § 679.42(e)(6) and (f)(5) to
remove regulatory text describing the
mechanism for phasing in the use cap
for GOA CQE communities that is
outdated and no longer applicable. The
rule clarifies that GOA CQEs are now
subject to a 21 percent use cap for
halibut and sablefish QS in the GOA.

5. Transfer and Use Restrictions

The following provisions would
establish restrictions on the type of
blocked QS that a CQE could purchase;
the type of vessel category QS that a
CQE could purchase; the permanent
transfer of QS from a CQE once QS is
held; who can lease IFQ from a CQE;
how much IFQ can be used by an
individual lessee; and how much IFQ
can be used on an individual vessel.

a. Block Limits

Two block provisions would apply to
an Aleutian Islands CQE under this
proposed rule. The first block provision
would allow an Aleutian Islands CQE to
purchase both blocked and unblocked
Area 4B halibut QS and Aleutian
Islands sablefish QS, without
restrictions on the size of blocked QS
that may be held. Blocked QS are
aggregates of small units of QS that were
designated as blocks when they were
initially issued and that cannot be
subdivided upon transfer. Blocked QS
typically is less expensive and therefore
more attractive to new entrants as an
initial investment in the IFQ Program.
The existing GOA CQE Program
prohibits CQEs from purchasing very
small blocks of halibut QS in Areas 2C
and 3A. Current regulations also
prohibit purchase of small blocks of
sablefish QS in the Southeast Outside,
West Yakutat, Central GOA, and

Western GOA regulatory areas.
Prohibitions on the size of QS blocks
available to GOA CQEs accommodate
the interests of prospective new entrants
in those areas. These small blocks of QS
are specified at § 679.41(e) as the
number of QS units initially issued as
blocks that could be combined or
“swept-up” to form a single block or a
“sweep-up”’ limit.

The Council did not recommend, and
NMEFS is not proposing, restrictions on
the size of QS blocks an Aleutian
Islands CQE could purchase. The
Council declined to recommend block
size restrictions after reviewing data
from the RIR for proposed Amendment
102 (see Section 2.6.2.4 for additional
detail). Only 4 of the 61 blocks of
Aleutian Islands sablefish catcher vessel
QS equate to a number of QS units that
would exceed the Aleutian Islands
sweep-up limit. About two-thirds of the
blocks of Area 4B halibut QS would
exceed the Area 4B sweep-up limit.
Therefore, implementing a restriction on
the purchase of small sweep-up blocks
by an Aleutian Islands CQE would
greatly limit an Aleutian Islands CQE
from purchasing blocked Aleutian
Islands sablefish QS. Much of the
blocked QS is issued as small blocks
that are less than the sweep-up limit.
Similarly, about one-third of the Area
4B blocked halibut QS is issued as
blocked QS that is less than the sweep-
up limit. Therefore, restricting an
Aleutian Islands CQE from purchasing
small sweep-up blocks would
significantly impact the amount of
halibut and sablefish QS available for
purchase. In addition, over the most
recent period available for analysis
(2000 through 2010) approximately 45
percent of the Aleutian Islands sablefish
IFQ was harvested and 85 percent of the
Area 4B halibut IFQ was harvested on
an annual basis. These data suggest that
the potential impact on new entrants of
allowing an Aleutian Islands CQE to
purchase these small sweep-up blocks
of QS would be limited because not all
QS is being used to harvest halibut and
sablefish IFQ currently. Because
existing regulations at § 679.41(e)(4) and
(5) do not limit the size of Area 4B
halibut and Aleutian Islands sablefish
QS blocks that a CQE can hold, no
change in regulations would be
necessary to implement this provision.

The second block provision would
limit the number of QS blocks the
Aleutian Islands CQE could hold. This
limit would be the same as the limit
currently applied to a GOA CQE. Under
the current GOA CQE Program, each
community represented by a CQE is
limited to holding, at any point in time,
a maximum of 10 blocks of halibut QS
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and 5 blocks of sablefish QS in each IFQ
regulatory area for halibut and sablefish.
The Council recommended retaining the
current block holding limits applicable
to GOA CQEs for an Aleutian Islands
CQE because large portions of the QS in
the Aleutian Islands are available only
in blocked shares. Therefore, an
Aleutian Islands CQE could hold 10
blocks of Area 4B halibut QS, and 5
blocks of Aleutian Islands sablefish QS.
Limiting the Aleutian Islands CQE to
existing unblocked QS would effectively
limit the QS available to a small portion
of the total QS that is typically higher
priced than the more available blocked
QS. The proposed limits would provide
additional opportunities for an Aleutian
Islands CQE to purchase QS beyond
those that constrain current individual
QS holders. In recommending this
provision, the Council balanced the
objectives of this new program to
promote community access to QS with
concerns about protecting the interests
of individual new entrants to the
fishery. No change to existing
regulations at § 679.42(g)(1)(ii) would be
necessary to implement this provision.

b. Vessel Category Restrictions

The proposed action would apply to
the Aleutian Islands CQE the same
regulations on the vessel categories of
QS that currently apply to CQEs in
Areas 3A and 3B of the GOA (i.e., the
Central and Western GOA). Specifically,
an Aleutian Islands CQE could purchase
and hold all categories of Area 4B
halibut catcher vessel QS (B, C, and D
share QS), and all categories of Aleutian
Islands sablefish catcher vessel QS (B
and C share QS). In the GOA CQE
Program, those CQEs representing
communities in Southeast Alaska (Area
2C) may not hold D share QS. This
restriction was intended to limit the
potential competition between CQEs
and entry level fishermen for D share
QS. A greater portion of the total Area
2C QS is issued as D share relative to
Areas 3A, 3B, and 4B, and D share QS
is more commonly purchased by new
participants in Area 2C than in Areas
3A, 3B, and 4B.

As noted in the final rule
implementing the GOA CQE Program,
the Council and NMFS found no clear
evidence demonstrating a potential
conflict between the limited number of
new IFQ Program entrants and CQEs in
Area 3B (69 FR 23681, April 30, 2004).
Similarly, the final rule implementing
Amendment 94 to the GOA FMP
amended the GOA CQE Program to
allow CQEs representing communities
in Area 3A (i.e., the Central GOA) to
hold D share halibut QS based on a
subsequent review that did not

demonstrate a conflict with
opportunities for new entrants (78 FR
33243, June 4, 2013). The Council
determined that allowing an Aleutian
Islands CQE to hold D share QS would
not conflict with new entrants in the
Aleutian Islands. Section 2.6.2.4 of the
RIR prepared for this proposed action
notes that there is little market demand
for D share QS in the Aleutian Islands.
Approximately 70 percent of the D share
halibut QS in Area 4B is not harvested
on an annual basis. These factors
indicate there is likely to be minimal
competition between individuals and an
Aleutian Islands CQE for D share QS in
the Area 4B halibut QS market. Because
existing regulations at § 679.41(g)(5)
restrict CQEs from holding D share QS
in Area 2C, no changes to the
regulations are necessary to implement
this provision.

This proposed action would not limit
the amount of D share halibut QS that
an Aleutian Islands CQE may hold.
Under regulations currently applicable
to D share QS purchases in Area 3A
(Central GOA), GOA CQEs are subject to
a cumulative limit on the amount of D
share QS holdings equal to the total D
share QS that were initially issued to
individual residents of Area 3A CQE
communities. No such limit applies to
GOA CQEs holding D share QS in Area
3B. The Council considered
recommending a limit on the amount of
D share QS an Aleutian Islands CQE
could hold to an amount equal to the
total D share QS that were initially
issued to individual residents of eligible
Aleutian Islands CQE communities. The
Council did not limit the amount of D
share QS an Aleutian Islands CQE could
hold because residents of the only CQE
eligible community in the Aleutian
Islands (i.e., Adak) were not initially
issued any halibut or sablefish QS. At
the time the IFQ Program was being
developed, Adak was a military
installation, and it did not have a
civilian population with documented
landings during the IFQ Program
qualifying years. Therefore, the Council
recommended that restrictions on the
amount of D share halibut QS a CQE
community can hold not apply to an
Aleutian Islands CQE. Because existing
regulations at § 679.41(g)(5)(iii) restrict
CQEs from holding more than a specific
amount of D share QS in Area 3A, no
changes to the regulations are necessary
to implement this provision.

Annually, an Aleutian Islands CQE
could transfer the halibut and sablefish
IFQ derived from QS. The transferred
IFQ would be leased on an annual basis,
as is currently the requirement in
existing CQE regulations. This proposed
rule would allow the IFQ derived from

B and C share QS to be fished on any
size vessel. This provision is currently
applicable to the existing GOA CQE
Program. The Council recommended
applying this same standard to the
Aleutian Islands CQE for the same
reasons as those established for the GOA
CQE Program: to facilitate the use of the
IFQ on the wide range of vessel types
fishing in rural communities. Limiting
an Aleutian Islands CQE to the vessel
category requirements for fishing IFQ
derived from the QS it holds could
increase demand and price competition
for QS among the CQE and other QS
holders, particularly for G share QS,
because many vessels in the eligible
communities tend to be within this size
range. Broadening the use of IFQ
derived from community-held QS
among vessels of various sizes could
reduce this potential competition. IFQ
derived from CQE-held B and C share
catcher vessel QS could be fished from
a vessel of any size regardless of the QS
vessel category from which the IFQ was
derived. This provision would apply
only while the QS is held by the CQE.
The vessel category requirements for use
of the QS would apply once again if the
QS is transferred from a CQE to a
qualified recipient that was not a CQE.
The proposed rule would modify
regulations at § 679.42(a)(2)(iii) to
specify that Area 4B IFQ derived from
B and C share QS held by a CQE could
be harvested on a vessel of any length.

Action 2 of this proposed rule would
allow Area 4B D share halibut IFQ to be
harvested on a vessel equal to or less
than 60 ft (18.3 m) LOA. This limitation
on the size of vessel that may be used
to harvest IFQ derived from D share
halibut QS is applicable to both CQE
and non-CQE D share QS holders in
Area 4B, and is addressed in the section
on Action 2 in this preamble.

c. Sale Restrictions

This proposed rule would apply the
same regulations for a CQE to transfer
QS in the Aleutian Islands as apply to
a CQE transfer of QS in the GOA. An
Aleutian Islands CQE could only
transfer its catcher vessel QS to an
individual or initial QS recipient
eligible to receive QS under the IFQ
Program or to another eligible CQE in
the Aleutian Islands CQE Program. An
Aleutian Islands CQE could only
transfer its QS according to the
provisions set forth in the existing IFQ
Program regulations at § 679.41(g)(7)
and (8). Under this proposed rule, Adak
would be the only community eligible
to be represented by a CQE in the
Aleutian Islands; therefore a CQE
representing Adak would only be able to
transfer its catcher vessel QS to an
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individual or initial recipient. An
Aleutian Islands CQE could not transfer
Area 4B halibut QS or Aleutian Islands
sablefish QS to any of the GOA CQEs
eligible to hold QS under the GOA CQE
Program, because those CQEs are
prohibited under existing regulations
from purchasing QS outside the GOA.
An Aleutian Islands CQE would only be
able to transfer QS for one of the
following purposes: (1) to generate
revenues to sustain, improve, or expand
the program; or (2) to liquidate the
CQE’s QS assets for reasons outside the
program. Should an eligible community
transfer their QS for purposes not
consistent with these purposes, the CQE
administrative entity would not be
qualified to purchase and hold QS on
behalf of that community for a period of
3 years. Thus, implementation of this
provision for Aleutian Islands CQEs
would mirror transfer provisions for the
GOA CQEs.

Regulations at § 679.41(g)(7) provide
that a CQE may transfer QS: (1) To
generate revenues to provide funds to
meet administrative costs for managing
the community QS holdings; (2) to
generate revenue to improve the ability
of residents within the community to
participate in the halibut and sablefish
IFQ fisheries; (3) to generate revenue to
purchase QS to yield IFQ for use by
community residents; (4) to dissolve the
CQE; or (5) as a result of a court order,
operation of law, or as part of a security
agreement.

Existing regulations at § 679.41(g)(8)
require that if the Regional
Administrator determines that a CQE
transferred QS for purposes other than
to sustain, improve, or expand the
opportunities for community residents,
then (1) the CQE must divest itself of
any remaining QS holdings and will not
be eligible to receive QS by transfer for
a period of 3 calendar years after the
effective date of final agency action on
the Regional Administrator’s
determination; and (2) the Regional
Administrator will not approve a CQE to
represent the eligible community in
whose name the CQE transferred QS for
a period of 3 years after the effective
date of the final agency action on the
Regional Administrator’s determination.
The 3-year restriction is intended to
discourage CQEs from speculating in the
QS market or using potential assets to
fund other unrelated projects.

These restrictions encourage the CQE
community to hold its QS as a long-term
asset to provide access to and benefits
from fisheries over time. The
restrictions provide the CQE some
flexibility to respond to unanticipated
circumstances and to act in its best

interest and the interests of community
residents.

Consistent with the current QS
transfer approval process for CQEs,
under the proposed rule, NMFS would
approve the transfer of QS held by an
Aleutian Islands CQE on behalf of a
community only if the community for
which the CQE holds the QS authorizes
that transfer. This authorization would
need to be in the form of a signature on
the Application for Transfer of QS/IFQ
to or from a Community Quota Entity
(CQE) by an authorized representative of
the governing body of the community.
The purpose of the authorization is to
ensure that the community is fully
aware of the transfer, because of the
consequences of the restrictions
explained above.

Under existing regulations applicable
to CQEs, if subsequent information is
made available to NMFS that confirms
a transfer of QS is made by an Aleutian
Islands CQE for reasons other than to
sustain, improve, or expand the
opportunities for community residents,
or to comply with a court order,
operation of law, or security agreement,
then NMFS will withhold annual IFQ
permits on any remaining QS held by
the CQE on behalf of that community.
NMFS will also disqualify that CQE
from holding QS on behalf of that
community for 3 calendar years
following the year in which final agency
action adopting that determination is
made.

As under existing regulations
applicable to CQEs, NMFS would not
impose this restriction on an Aleutian
Islands CQE until the CQE had received
full administrative due process,
including notice of the potential action
and the opportunity to be heard. An
initial administrative determination
(IAD) proposing an adverse action
would only become final agency action
if the CQE failed to appeal the IAD
within 60 days, or upon the effective
date of the decision issued by the Office
of Administrative Appeals. The
procedures for appeal are provided at
§679.43. No regulatory changes are
required to implement these existing
CQE requirements.

d. Use Restrictions

Consistent with the regulations for the
GOA CQE program, this proposed rule
would establish limitations on the use
of QS and IFQ assigned to an Aleutian
Islands CQE. However, this proposed
rule would provide some additional
flexibility on the use of IFQ derived
from QS held by an Aleutian Islands
CQE.

Current regulations applicable to GOA
CQEs require that IFQ derived from QS

held by a CQE be leased to an eligible
community resident represented by a
CQE. As required by regulations at
§679.2, an eligible community resident
must maintain a domicile in one of the
CQE communities for the 12 months
preceding the time when the assertion
of residence is made to be considered
eligible to receive IFQ. This 12-month
domicile requirement has been difficult
for individuals to meet in some of the
smaller GOA CQE communities,
because many of these communities do
not have year-round economies. Some
residents live outside the community for
a period or season, even if their
principal home is in the community.
Similar conditions exist in the Aleutian
Islands CQE-eligible community of
Adak. While many vessels have landed
catch in Adak in the past, not all vessel
owners or crew were Adak residents.
For example, the most recent available
data indicates that in 2011, two holders
of Area 4B halibut QS and one holder
of Aleutian Islands sablefish QS
reported an Adak address. However,
data from 2011 indicates that 13 persons
landed Area 4B halibut IFQ in Adak
during that same year (see Section 2.6.1
of the RIR for additional detail).

The proposed rule would allow an
Aleutian Islands CQE to lease any IFQ
derived from their QS to either eligible
community residents of Adak or non-
residents for a period of up to 5 years
after the effective date of the final rule,
if implemented. After the 5-year period,
the CQE would be required to lease the
annual IFQ derived from QS it holds
only to eligible community residents of
Adak.

The Council recommended limiting
the ability for an Aleutian Islands CQE
to lease IFQ to non-CQE residents after
5 years to provide adequate time to
accrue benefits to the community of
Adak through deliveries, provide crew
opportunities for residents, and earn
revenue that could assist the purchase
of additional QS. After the 5-year
period, the CQE would be limited to
leasing to persons meeting CQE
residency requirements. The intent of
this requirement is to explicitly tie the
potential long-term benefits of QS held
by an Aleutian Islands CQE to the
residents of Adak. This proposed rule
would modify regulations at
§679.41(g)(6) and § 679.42(e)(8) and
(f)(7) to implement these IFQ lease
requirements for Aleutian Islands
sablefish QS and Area 4B halibut QS.

This proposed rule would also relieve
requirements for an Aleutian Islands
CQE, which are currently applicable to
GOA CQEs, that an eligible community
resident of a CQE community leasing
IFQ have 150 days experience on board
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a vessel working as part of the
harvesting crew in a U.S. commercial
fishery. An eligible community resident
is defined at §679.2 as a person who is
a citizen of the U.S.; maintains a
domicile in one of the communities
listed in Table 21 to part 679 for the 12
months preceding the time when the
assertion of residence is made, and who
is not claiming residency in another
community, state, territory, or country;
and is an IFQ crew member. An IFQ
crew member is defined in regulations
at §679.2 as any individual who has at
least 150 days experience working as
part of the harvesting crew in any U.S.
commercial fishery, or any individual
who receives an initial allocation of QS.
Regulations at § 679.41(d) require that
for an individual to be eligible to receive
QS or IFQ by transfer, that individual
must submit an Application for
Eligibility to Receive QS/IFQ to obtain
a Transfer Eligibility Certificate (TEC). A
TEC requires that the individual be a
U.S. citizen and approved by NMFS as
an IFQ crewmember.

The Council recommended removing
the 150-day experience requirement for
eligible community residents of Adak to
accommodate younger residents of Adak
who may seek employment, but lack the
150 days of experience as a crew
member. Many younger fishermen have
experience operating a vessel out of
Adak fishing subsistence halibut, but in
the western Aleutian Islands there are
few commercial fisheries in which they
can gain the necessary number of days
of experience as crew members,
compared to what is available for
residents of GOA communities. This is
in part due to fewer fishermen operating
out of the Aleutian Islands on whose
vessels one might be employed as a
crew member.

The Council recommended that under
this proposed rule an eligible
community resident receiving IFQ
derived from QS held by an Aleutian
Islands CQE would have to hold a TEC,
but that NMFS would not apply the 150-
day criteria for the eligible community
resident to receive the TEC for purposes
of receiving IFQ from an Aleutian
Islands CQE. This proposed rule would
modify the definition of an eligible
community resident at § 679.2 to state
that a person would need to be an IFQQ
crew member only if that person is
receiving halibut or sablefish IFQ that is
derived from QS held by a CQE on
behalf of an eligible community in the
GOA. This proposed rule would also
modify regulations at § 679.41(d)(6) to
state that NMFS would not disapprove
an application for a TEC if a person does
not meet the 150-day criteria, provided
the person attests that he or she is an

eligible community resident of Adak
and that person is receiving only IFQQ
from an Aleutian Islands CQE for Area
4B halibut or Aleutian Islands sablefish.
NMFS would change the Application
for Eligibility to Receive QS/IFQ (the
application for a TEC) to allow an
applicant to attest they have been a
resident of Adak, AK, for a minimum of
12 months prior to the date of the
application. Persons who are not
eligible community residents of Adak
would need to continue to meet the 150-
day requirement to be eligible to receive
a TEC and receive IFQ derived from the
QS held by an Aleutian Islands CQE.

On June 28, 2013 (78 FR 39122)
NMFS proposed revisions to the
definition of eligible community
resident at § 679.2 under a separate
proposed rule to implement a halibut
catch sharing plan for Areas 2C and 3A.
If this proposed rule to implement the
Aleutian Islands CQE Program is
approved and effective prior to the
effective date of regulations
implementing the halibut catch sharing
plan, NMFS will modify the definition
of eligible community resident at
§679.2 as proposed in this rule. If the
regulations to implement the halibut
catch sharing plan are effective prior to
the approval of regulations to
implement an Aleutian Islands CQE, the
final rule to implement the Aleutian
Islands CQE Program will specify the
required revisions to the definition of
eligible community resident that is in
effect at that time.

The Aleutian Islands CQE would use
the same Application for a Non-Profit
Corporation to be Designated as a
Community Quota Entity (CQE) as in
the existing GOA CQE Program.
However, NMFS will separate the
existing Application for Transfer of QS/
IFQ to or From a Community Quota
Entity (CQE) into two application forms:
one for transfer of QS to and from a CQE
and the other for a CQE to transfer IFQ
to or from an eligible community
resident or non-resident. NMFS will
also modify the Application for
Eligibility to Receive QS/IFQ to include
the eligibility requirements specific to
individual residents of Adak who wish
to lease IFQ from the Aleutian Islands
CQE. These changes will clarify
application requirements and
distinguish the residency status of
persons applying to receive IFQ from
the Aleutian Islands CQE. NMFS would
continue to review each transfer
application form to ensure that it meets
regulatory criteria. The approved lease
holder would receive an IFQ permit
specifying the amount of IFQ pounds
they are permitted to harvest.

Consistent with regulations applicable
to the GOA CQE Program, an individual
who receives IFQ derived from QS held
by a CQE may not designate a hired
master to fish the community IFQ: the
individual must be on board the vessel
when the IFQ is being fished. This
provision is intended to ensure that the
potential benefits of QS held by
communities are realized by the IFQ
lease holder. Individuals who hold
leases of IFQ from communities would
be considered IFQ) permit holders and
would be subject to the regulations that
govern other permit holders, including
the payment of annual fees as required
under § 679.45.

e. Individual and Vessel Use Caps

This proposed action would not
modify vessel use caps currently
applicable to vessels fishing either
halibut or sablefish IFQ derived from
CQE-held QS. This provision also
applies to the GOA CQE Program. Under
regulations at § 679.42(h), a vessel may
not be used to harvest more than 50,000
pounds (22.7 mt) of IFQ derived from
QS held by a CQE. In addition, a vessel
that harvests IFQ derived from CQE-
held QS is subject to overall vessel use
caps described at § 679.42(h). In effect,
a vessel could not use more than 50,000
pounds of halibut IFQ and 50,000
pounds of sablefish IFQ derived from
QS held by a CQE during the fishing
year. A vessel could be used to harvest
additional TFQ from non-CQE-held QS
up to the overall vessel use caps
applicable in the IFQ Program, if the
overall vessel use caps are greater than
50,000 pounds. If the vessel use caps in
the IFQ Program are lower than 50,000
pounds in a given year, then the lowest
vessel use cap would apply. The intent
of this provision is to ensure a broad
distribution of CQE IFQ among
community fishermen and to limit the
amount of IFQ that may be leased to
those individuals who already hold QS
or lease IFQ from another source.
Because existing regulations at
§679.42(h) apply to all CQEs, which
would include the proposed Aleutian
Islands CQE, no additional regulatory
changes are required to implement this
provision.

6. Joint and Several Liability for
Violations

Consistent with current regulations
applicable to GOA CQEs, both the
Aleutian Islands CQE and the
individual fisherman to whom the CQE
leases its IFQ would be considered
jointly and severally liable for any IFQ
fishery violation committed while the
individual fisherman is fishing the CQE
leased IFQ. This joint and several
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liability would be analogous to the joint
and several liability currently imposed
on IFQ permit holders and any hired
masters fishing the permit holders’ IFQ.

7. Performance Standards

The performance standards for the
proposed Aleutian Islands CQE Program
would be the same as those established
for the GOA CQE Program, and are
described in Section 2.6.2.5 of the RIR
(see ADDRESSES). These performance
standards serve as guidance to the
public in how the Council intends that
CQE QS and IFQ be used. The
performance standards describe the CQE
Program goals and allow the CQE to
describe the steps to meet those goals.
The performance standards are focused
on ensuring that residents have an equal
opportunity to benefit from the CQE
Program and that the CQE operates in a
manner that maximizes benefits to the
community. As guidance, compliance is
voluntary and not implemented in
regulation. CQE performance is
monitored through the CQE annual
report and evaluated through periodic
review of the CQE Program. The benefits
of monitoring performance using
standardized goals are that the CQE is
allowed to determine the specific steps
to meet self-defined performance
criteria within its unique community,
and the CQE is able to maintain
flexibility in the day to day management
of the program.

8. Administrative Oversight

This proposed rule would establish
administrative oversight provisions
consistent with current regulations
applicable to GOA CQEs.
Implementation of the Aleutian Islands
CQE would require that NMFS (1)
review an application of eligibility for a
non-profit organization seeking to be
qualified as a CQE for a community in
the Aleutian Islands and certify the CQE
as eligible; and (2) review an annual
report detailing the use of QS and IFQ
by the CQE and Aleutian Islands fishery
participants. The Council intended that
the application for eligibility and the
annual report would be similar to what
is required under the GOA CQE
Program. These reviews ensure that the
CQEs are adequately representing the
communities and that the program is
meeting the goals established by the
Council.

Unless otherwise specified in this
proposed rule, the restrictions that
apply to any current QS holder would
apply to an Aleutian Islands CQE. If a
CQE does not remain in compliance,
(e.g., by failing to submit a complete
annual report) then NMFS could initiate
administrative proceedings to deny the

transfer of QS to or IFQ from the CQE.
As with other administrative
determinations under the IFQ Program,
any such determination could be
appealed under the procedures set forth
in regulations at § 679.43. Regulatory
measures to monitor the ability of the
non-profit entities to meet the goals of
distributing IFQ are incorporated in the
existing CQE eligibility application (see
§679.41 (1)(3)) and annual reporting
requirements (see § 679.5(t)).

a. CQE Eligibility Application

In the GOA CQE Program, each
community is required to form a non-
profit corporation under the laws of the
State of Alaska before submitting an
application to NMFS to be eligible as a
CQE. Under the CQE Program proposed
for the Aleutian Islands, the Council
identified the CQE for the community of
Adak as the Adak Community Entity
approved by NMFS to hold the
allocation of Western Aleutian Islands
golden king crab provided under
regulations at § 680.40(a)(1), which is
the ACDC. Even though the ACDC is the
Adak Community Entity, the ACDC
would still be required to submit an
application to the NMFS Regional
Administrator that contains specific
eligibility information. Should the
holder of the Western Aleutian Islands
golden king crab allocation change, then
a new CQE would need to be
incorporated and apply to NMFS to be
an eligible CQE.

To minimize potential conflict that
may exist among non-profit entities
seeking qualification as a CQE, NMFS
would not consider a recommendation
from a community governing body
supporting more than one non-profit
entity to hold QS on behalf of that
community. The specific governing
body that provides the recommendation
is defined in regulations at
§679.41(1)(3)(v). Because the only
identified eligible community in the
Aleutian Islands that could qualify
under this proposed rule is Adak, and
that community is incorporated as a
municipality under State of Alaska
statutes, the City Council of Adak would
recommend the non-profit organization
to serve as the CQE for that community.

Consistent with regulations applicable
to GOA CQEs at §679.41(1)(3), a non-
profit organization applying to become
an Aleutian Islands CQE would need to
submit a complete application to
become a CQE. Except as discussed
below, the Aleutian Islands CQE would
complete the same application as that
currently required for GOA CQEs. This
proposed rule would modify portions of
that application at §679.41(1)(3)(iv) to
require that an Aleutian Islands CQE

provide a statement describing the
procedures that will be used to
determine the distribution of IFQ to
eligible community residents and non-
residents of Adak, including procedures
used to solicit requests from eligible
community residents and non-residents
to lease IFQ); and criteria used to
determine the distribution of IFQ leases
among eligible community residents
and non-residents and the relative
weighting of those criteria. Because this
proposed rule would allow an Aleutian
Islands CQE to lease IFQ to eligible
community residents and non-residents
for the first 5 years after the effective
date of the final rule, this modification
would clarify the mechanisms for
considering and distributing IFQ among
eligible community residents and non-
residents of Adak.

b. Annual Report

Consistent with current annual
reporting requirements applicable to
GOA CQEs at §679.5(t), the Aleutian
Islands CQE would need to submit an
annual report by January 31 to NMFS
and to the governing body for the
community represented by the CQE (i.e.,
City of Adak), detailing the use of QS
and IFQ by the CQE and fishery
participants during the previous year’s
fishing season. A complete annual
report would need to contain all general
report requirements and all program
specific report requirements applicable
to the CQE in accordance with
§679.5(t). This proposed rule would
modify § 679.5(t)(5)(v)(B), (C), (E), and
(J) to require that the CQE provide a
description of the process used to solicit
applications from eligible community
residents and non-residents; the total
number of eligible community residents
and non-residents who applied to use
IFQ; a detailed description of the
criteria used by the CQE to distribute
IFQ among eligible community
residents and non-residents who
applied to use IFQ; and any payments
made to the CQE for use of the IFQ by
eligible community residents and non-
residents. These revisions would be
necessary to gather information on the
use of IFQ by persons who are not
residents of Adak during the first 5
years after the effective date of this
proposed rule. These provisions would
not affect GOA CQEs because existing
regulations at § 679.42(e)(8) and (f)(7)
prohibit persons other than eligible
community residents from fishing the
IFQ held by GOA CQEs; therefore, no
additional reporting of information on
non-residents would be required from
GOA CQEs.

Consistent with regulations applicable
to GOA CQEs at §679.41(1)(3), if an
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Aleutian Islands CQE fails to submit a
timely and complete annual report, or if
other information indicates that the CQE
is not adhering to the procedures for
distributing or managing QS and IFQ on
behalf of a community as established
under its application and these
regulations, then NMFS would initiate
an administrative action to suspend the
ability of the CQE to transfer QS and
IFQ, and to receive additional QS by
transfer. This action would be
implemented consistent with the
administrative review procedures
provided at § 679.43. To ensure that the
CQE acts in the best interest of the
community and fulfills all the
requirements established in its
application for eligibility and the
regulations for this program, an eligible
community is encouraged to provide a
CQE monitoring mechanism.

Action 2: Allow D Share IFQ To Be
Fished on Category C Vessels

The purpose of Action 2 is to allow
both CQE and non-CQE D share halibut
QS to be fished on vessels less than or
equal to 60 ft. LOA (vessel category C)
in IFQ regulatory area 4B. In February
2010, the Council approved this
proposed action for analysis and took
final action in February 2012. This
proposed action is commonly known as
a “fish-up” action because it allows QS
designated for a small vessel category to
be fished “up” on a larger vessel
category. In 2007, NMFS implemented a
similar action for Areas 3B and 4C (72
FR 44795, August 9, 2007).

The RIR/IRFA prepared for Action 2
(See ADDRESSES) indicates that in 2010
in Area 4B, 12 QS holders were
permitted to fish D share IFQ, which
equates to 3 percent of the Area 4B QS,
but no category D vessels fished. In Area
4B, many of the fishing grounds are
located several days of travel time from
the nearest available processing
facilities in Adak or Dutch Harbor. The
distance between the fishing grounds
and processing facilities can limit the
ability of category D vessels to be used
to fish D share IFQ because weather
conditions can preclude the safe
operation of these relatively small
vessels. Additionally, affected
fishermen assert that fishing during
peak safety conditions may not be
possible for small vessels, because
processors may not be accepting halibut
during the summer, which tends to
coincide with the best weather
conditions. Therefore, category D
vessels may be limited to a substantially
shortened season in less safe conditions
to harvest their IFQ. As an additional
result of these conditions, category D
vessel owners have reported that they

prefer to purchase B and C share QS
because it allows them to use the
resulting IFQ on larger vessels.

This proposed action would modify
regulations at § 679.42(a)(2)(iv) to allow
Area 4B halibut D share QS to be fished
on vessels less than or equal to 60 ft
(18.3 m) LOA. Implementation of this
action in Area 4B would address
economic hardship and safety concerns
resulting from fishing on small vessels.
The proposed action would relieve a
restriction placed on IFQ fishery
participants in Area 4B, and further the
IFQ Program goals by effectively
increasing the amount of IFQ that may
be harvested by category C vessels. The
Council considered, but did not
recommend, allowing the use of D
shares on vessels longer than 60 ft (18.3
m) LOA. The use of D shares on vessels
longer than 60 ft (18.3 m) LOA was not
required to address the specific
economic and safety concerns raised by
the affected public and considered in
the analysis of this action.

Classification

Pursuant to section 304(b)(1)(A) and
305(d) of the Magnuson-Stevens Act, the
NMFS Assistant Administrator has
determined that this proposed rule is
consistent with Amendment 102, the
Halibut Act, the Magnuson-Stevens Act,
and other applicable laws, subject to
further consideration after public
comment.

Regulations governing the U.S.
fisheries for Pacific halibut are
developed by the International Pacific
Halibut Commission (IPHC), the Pacific
Fishery Management Council, the North
Pacific Fishery Management Council
(Council), and the Secretary of
Commerce. Section 5 of the Northern
Pacific Halibut Act of 1982 (Halibut Act,
16 U.S.C. 773c) allows the regional
council having authority for a particular
geographical area to develop regulations
governing the allocation and catch of
halibut in U.S. Convention waters as
long as those regulations do not conflict
with IPHC regulations. The proposed
action is consistent with the Council’s
authority to allocate halibut catches
among fishery participants in the waters
in and off Alaska.

Executive Order 12866

This proposed rule has been
determined to be not significant for
purposes of Executive Order 12866.

Regulatory Impact Review

A Regulatory Impact Review (RIR)
was prepared for the actions proposed
in this rule to assess all costs and
benefits of available regulatory
alternatives and considers all

quantitative and qualitative measures.
The NMFS guidelines for preparing
economic analysis of fishery
management actions can be found on
the Regulatory Streamline Project Web
site at http://home.nmfs.noaa.gov/sf/
regstream/fl_guidance.htm. Copies of
the RIRs prepared for the actions
proposed in this rule are available from
NMEFS (see ADDRESSES). Summaries of
the RIRs follow.

Action 1 of the proposed rule would
redistribute some halibut and sablefish
QS from individuals to a CQE
representing the community of Adak.
The action would result in a voluntary
market transaction in which willing
buyers and sellers negotiate a mutually
beneficial transfer of QS. Assuming the
Aleutian Islands CQE purchases QS,
section 2.6.4 of the RIR (see ADDRESSES)
indicates this transaction is limited by
the 15 percent use cap determined by
the Council, which in 2011 equated to
261,600 pounds of Area 4B halibut and
410,700 pounds of Aleutian Islands
sablefish. However, the net benefits of
any amount of QS exchange cannot be
determined because the social value and
resultant benefits of QS transfer are not
quantifiable. Social values may include
improved economic circumstances in
the community, the stimulation of
community activity, and an increase in
the economic welfare of community
members.

Action 2 of the proposed rule would
address safety concerns for small vessel
operators and concerns over the ability
of D share QS holders in Area 4B to
completely harvest their IFQ. These
problems can be alleviated to some
degree by relaxing the current
restriction on vessel length associated
with D share QS. As discussed in
section 1.8 of the RIR (see ADDRESSES),
the proposed action generally has few
attributable costs and is expected to
produce benefits in the form of small
economic efficiencies, greater
operational flexibility, and improved
safety at sea for a few fishery
participants.

Initial Regulatory Flexibility Analysis

The Regulatory Flexibility Act (RFA),
first enacted in 1980, and codified at 5
U.S.C. 600-611, was designed to place
the burden on the government to review
all regulations to ensure that, while
accomplishing their intended purposes,
they do not unduly inhibit the ability of
small entities to compete. The RFA
recognizes that the size of a business,
unit of government, or nonprofit
organization frequently has a bearing on
its ability to comply with a Federal
regulation. Major goals of the RFA are:
(1) To increase agency awareness and


http://home.nmfs.noaa.gov/sf/regstream/fl_guidance.htm
http://home.nmfs.noaa.gov/sf/regstream/fl_guidance.htm

Federal Register/Vol.

78, No. 220/ Thursday, November 14, 2013/Proposed Rules

68401

understanding of the impact of their
regulations on small business; (2) to
require that agencies communicate and
explain their findings to the public; and
(3) to encourage agencies to use
flexibility and to provide regulatory
relief to small entities.

The RFA emphasizes predicting
significant adverse impacts on small
entities as a group distinct from other
entities and on the consideration of
alternatives that may minimize the
adverse impacts to small entities of a
regulation, while still achieving the
stated objective of the action. When an
agency publishes a proposed rule, it
must either, (1) “certify” that the action
will not have a significant adverse effect
on a substantial number of small
entities, and support such a certification
declaration with a “‘factual basis,”
demonstrating this outcome, or (2) if
such a certification cannot be supported
by a factual basis, prepare and make
available for public review an Initial
Regulatory Flexibility Analysis (IRFA)
that describes the impact of the
proposed rule on small entities.

This IRFA has been prepared instead
of seeking certification. Analytical
requirements for the IRFA are described
below in more detail. The IRFA must
contain:

1. A description of the reasons why
action by the agency is being
considered;

2. A succinct statement of the
objectives of, and the legal basis for, the
proposed rule;

3. A description of, and where
feasible, an estimate of the number of
small entities to which the proposed
rule will apply (including a profile of
the industry divided into industry
segments, if appropriate);

4. A description of the projected
reporting, record keeping, and other
compliance requirements of the
proposed rule, including an estimate of
the classes of small entities that will be
subject to the requirement and the type
of professional skills necessary for
preparation of the report or record;

5. An identification, to the extent
practicable, of all relevant Federal rules
that may duplicate, overlap, or conflict
with the proposed rule; and

6. A description of any significant
alternatives to the proposed rule that
accomplish the stated objectives of the
Magnuson-Stevens Act and any other
applicable statutes, and that would
minimize any significant adverse
economic impact of the proposed rule
on small entities. Consistent with the
stated objectives of applicable statutes,
the analysis shall discuss significant
alternatives, such as:

a. The establishment of differing
compliance or reporting requirements or
timetables that take into account the
resources available to small entities;

b. The clarification, consolidation or
simplification of compliance and
reporting requirements under the rule
for such small entities;

¢. The use of performance rather than
design standards; and

d. An exemption from coverage of the
rule, or any part thereof, for such small
entities.

The “universe” of entities to be
considered in an IRFA generally
includes only those small entities that
can reasonably be expected to be
directly regulated by the proposed
action. If the effects of the rule fall
primarily on a distinct segment of the
industry, or portion thereof (e.g., user
group, gear type, geographic area), that
segment would be considered the
universe for purposes of this analysis.

In preparing an IRFA, an agency may
provide either a quantifiable or
numerical description of the effects of a
proposed rule (and alternatives to the
proposed rule), or more general
descriptive statements if quantification
is not practicable or reliable.

Reason for the Action, Objectives, and
the Legal Basis for, the Proposed Rule

Action 1 of the proposed rule targets
small, rural, fishing-dependent coastal
communities in the Aleutian Islands.
The goal is to provide for sustained
participation of such communities in
the halibut and sablefish IFQ fisheries.
While not necessarily a direct result of
the implementation of the commercial
IFQ program, declines in the number of
community fishermen and access to
nearby marine resources are ongoing
problems in rural communities that may
be exacerbated by the IFQ program. The
action is intended to alleviate the
identified problem and provide the
communities with an opportunity to
increase participation in the IFQQ
fisheries. The proposed rule would
allow a community with few economic
alternatives to hold commercial QS in
Area 4B and may help ensure access to
and sustain participation in the
commercial halibut and sablefish
fisheries for that community.

Action 2 of the proposed rule would
address safety concerns associated with
fishing in halibut management area 4B
on small vessels. The objective of the
proposed action is to alleviate these
safety concerns, in large part, by
relaxing the current restrictions on
vessel length associated with D share
QS. As D share QS comprises less than
3 percent of the halibut QS in the area,
relaxing this restriction would allow for

increased economic efficiencies and
better safety by allowing D share QS to
be harvested along with larger vessel
category IFQ.

The Magnuson-Stevens Fishery
Conservation and Management Act and
the Northern Pacific Halibut Act of 1982
provide the legal basis for this proposed
action. The 1996 amendments to the
Magnuson-Stevens Fishery
Conservation and Management Act
require that management programs take
into account the social context of the
fisheries, especially the role of
communities (Sec. 301(a)(8), 303(a)(9)).

Description and Estimate of Small
Entities

The RFA recognizes and defines three
kinds of small entities: (1) Small
businesses, (2) small non-profit
organizations, and (3) and small
government jurisdictions.

Section 601(3) of the RFA defines a
small business as having the same
meaning as a small business concern,
which is defined under Section 3 of the
Small Business Act. A small business or
small business concern includes any
firm that is independently owned and
operated and not dominant in its field
of operation. The U.S. Small Business
Administration (SBA) has further
defined a small business concern as one
“organized for profit, with a place of
business located in the United States,
and which operates primarily within the
United States or which makes a
significant contribution to the U.S.
economy through payment of taxes or
use of American products, materials or
labor. A small business concern may be
in the legal form of an individual
proprietorship, partnership, limited
liability company, corporation, joint
venture, association, trust or
cooperative, except that where the form
is a joint venture there can be no more
than 49 percent participation by foreign
business entities in the joint venture.”

The RFA defines small organizations
as any not-for-profit enterprise that is
independently owned and operated and
is not dominant in its field.

The RFA defines small governmental
jurisdictions as governments of cities,
counties, towns, townships, villages,
school districts, or special districts with
populations of less than 50,000.

The SBA has developed size
standards to carry out the purposes of
the Small Business Act, and those size
standards can be found in 13 CFR
121.201. The size standards are matched
to North American Industry
Classification System industries. On
June 20, 2013, the SBA issued a final
rule revising the small business size
standards for several industries effective
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July 22, 2013, 78 FR 37398 (June 20,
2013). The rule increases the size
standard for Finfish Fishing from $4.0 to
19.0 million, Shellfish Fishing $4.0 to
5.0 million, and Other Marine Fishing
from $4.0 to 7.0 million. Id. at 37400
(Table 1). The new size standards were
used to prepare the IRFA for this action.
A business involved in fish harvesting
is a small business if it is independently
owned and operated and not dominant
in its field of operation (including its
affiliates) and if it has combined annual
receipts not in excess of $19 million for
all its affiliated operations worldwide.
The SBA has established principles of
affiliation to determine whether a
business concern is independently
owned and operated. In general,
business concerns are affiliates of each
other when one concern controls or has
the power to control the other, or when
a third party controls or has the power
to control both. The SBA considers
factors such as ownership, management,
previous relationships with or ties to
another concern, and contractual
relationships, in determining whether
affiliation exists. Individuals or firms
that have identical or substantially
identical business or economic interests,
such as family members, persons with
common investments, or firms that are
economically dependent through
contractual or other relationships, are
treated as one party with such interests
aggregated when measuring the size of
the concern in question. The SBA
counts the receipts or employees of the
concern whose size is at issue and those
of all its domestic and foreign affiliates,
regardless of whether the affiliates are
organized for profit, in determining the
concern’s size. However, business
concerns owned and controlled by
Indian Tribes, Alaska Regional or
Village Corporations organized pursuant
to the Alaska Native Claims Settlement
Act (43 U.S.C. 1601), Native Hawaiian
Organizations, or Community
Development Corporations authorized
by 42 U.S.C. 9805, are not considered
affiliates of such entities, or with other
concerns owned by these entities, solely
because of their common ownership.
Affiliation may be based on stock
ownership when (1) a person is an
affiliate of a concern if the person owns
or controls, or has the power to control
50 percent or more of its voting stock,
or a block of stock which affords control
because it is large compared to other
outstanding blocks of stock, or (2) if two
or more persons each owns, controls or
has the power to control less than 50
percent of the voting stock of a concern,
with minority holdings that are equal or
approximately equal in size, but the
aggregate of these minority holdings is

large as compared with any other stock
holding, each such person is presumed
to be an affiliate of the concern.

Affiliation may be based on common
management or joint venture
arrangements. Affiliation arises where
one or more officers, directors, or
general partners control the board of
directors and/or the management of
another concern. Parties to a joint
venture also may be affiliates. A
contractor and subcontractor are treated
as a joint venture if the ostensible
subcontractor would perform primary
and vital requirements of a contract or
if the prime contractor is unusually
reliant upon the ostensible
subcontractor. All requirements of the
contract are considered in reviewing
such relationships, including contract
management, technical responsibilities,
and the percentage of subcontracted
work.

Action 1 of the proposed rule would
apply to communities in the Aleutian
Islands that meet the proposed CQE
Program eligibility criteria. For the
foreseeable future, Adak, Alaska, is the
only community in the Aleutian Islands
that meets the proposed CQE eligibility
criteria. The commercial regulations at
§679.20 define a CQE as a non-profit
organization that (1) did not exist prior
to April 10, 2002; (2) represents at least
one eligible community that is in
regulations (Table 21 part 679); and (3)
has been approved by the Regional
Administrator to obtain by transfer and
hold QS, and to lease IFQ resulting from
the QS on behalf of an eligible
community.

The eligible community of Adak, AK,
is considered a small entity (small
governmental jurisdictions) under the
RFA, since it is a government of a town
or village with a population of less than
50,000. The purpose and intent of the
proposed action is to have the affected
community entity acquire QS and make
the resulting IFQ available by lease to
eligible harvesters. Those harvesters
will be required under provisions of the
proposed action to make a series of
reports and declarations to NMFS in
order to be found eligible to participate.
Therefore, those commercial fishing
operations would be directly regulated
small entities, although their number is
unknown at this time. Further, NMFS
anticipates that any economic impacts
accruing from the proposed action to
these small entities would be beneficial
because it is expected to improve access
to the IFQ fisheries for affected small
entities.

Some businesses operating in the
commercial halibut fisheries would be
directly regulated by Action 2 of this
proposed rule. The proposed action

could directly regulate all 12 halibut QS
holders who are eligible to transfer D
share QS in Area 4B; however, the
actual number is expected to be smaller.
In 2009, the most recent year of
complete ex-vessel price data, the total
standard ex-vessel value of the total
catch taken in the commercial halibut
fishery in Area 4B was about $3 million.
Since this action only affects up to 12
Area 4B D share IFQ holders or
potentially 3 percent of the total Area
4B IFQ), the affected IFQ holdings can be
valued at about $90,000. Action 2 would
directly affect participants in the Area
4B halibut fishery who hold D share QS,
and would indirectly affect an unknown
number of owners of larger, category C
vessels upon whose vessels those D
share QS may be fished up.

At present, NMFS does not have
sufficient ownership and affiliation
information to determine precisely the
number of entities in the IFQ Program
that are “small” based on SBA
guidelines, nor the number that would
be adversely impacted by the present
action. For purposes of the RFA, the
IRFA assumes that all directly regulated
operations are small.

Small entities regulated by Action 2
may be divided into two, mutually
exclusive groups to estimate their size
relative to the $19 million threshold.
There are operations that harvest both
halibut and groundfish (sablefish is
considered a groundfish species, while
halibut is not) for which gross revenue
data exist. There are also operations that
harvest halibut, but no groundfish,
which have gross receipts data. These
entities may also harvest species such as
herring or salmon.

Section 2.0 of the IRFA (see
ADDRESSES) estimates that in 2009 the
total gross revenues for fixed-gear
catcher vessels by entity, from all
sources off Alaska, were not more than
$19 million in gross revenues, which
has been the case since 2003. The
average gross revenue for the small
fixed-gear catcher vessels was about
$510,000. Thus, all of the entities that
harvest both halibut and groundfish in
Area 4B are under the threshold. Since
the IFQ Program limits the amount of
annual IFQ that any single vessel may
use to harvest halibut and sablefish and
the maximum number of QS units an
entity may use, NMFS believes that no
vessels that harvest halibut exclusively
would exceed the $19 million threshold,
either.

Based upon gross receipts data for the
halibut fishery, and more general
information concerning the probable
economic activity of vessels in this IFQQ
fishery, no entity (or at most a de
minimis number) directly regulated by
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these restrictions could have been used
to land fish worth more than $19
million in combined gross receipts in
2009. Therefore, all halibut vessels have
been assumed to be “small entities” for
purposes of the IRFA. This simplifying
assumption may overestimate the
number of small entities, since it does
not take account of vessel affiliations,
owing to an absence of reliable data on
the existence and nature of these
relationships.

Based on the low revenues for the
average groundfish vessel and the low
cap on maximum halibut and sablefish
revenues, additional revenues from
herring, salmon, crab, or shrimp likely
would be relatively small for most of
this class of vessels. Therefore, the
available data and IRFA (see ADDRESSES)
suggest that there are few, if any, large
entities among the directly regulated
entities subject to the proposed action.

Projected Reporting, Recordkeeping
and Other Compliance Requirements

Implementation of the proposed rule
would not change the overall reporting
structure and recordkeeping
requirements of the vessels in the IFQQ
fisheries. Under the Council’s preferred
alternative for Action 1, the eligible
community of Adak would have to
create and qualify a non-profit entity to
purchase, hold, and lease the quota
share on behalf of the community in
order to participate in the CQE Program.
This proposed action would require
additional reporting, recordkeeping, and
other compliance requirements for the
CQE entity. Specifically, to become a
CQE, a party must file an Application
for a Non-Profit Corporation to be
Designated as a Community Quota
Entity (CQE) with the State of Alaska. A
CQE must then submit an application of
eligibility for a non-profit organization
seeking to be qualified as a CQE for a
community in the Aleutian Islands
before the NMFS Regional
Administrator may certify the CQE as
eligible. Once an eligible CQE is formed,
the CQE would be subject to the same
recordkeeping and reporting
requirements for QS and IFQQ transfers
as are individuals who hold QS. The
CQE also would be required to submit
to NMFS an annual report detailing the
use of QS and IFQ by the CQE and
Aleutian Islands fishery participants.

The cost to the Adak CQE in fulfilling
these administrative requirements will
vary, but is expected to be minimal
relative to the potential benefits. Neither
the applications to be designated and
certified as a CQE nor the annual report
is intended or expected to be
significantly burdensome on the entity.
In sum, the Adak CQE would not be

mandated to fulfill these reporting
requirements unless it chooses to
participate in the CQE program, and
participation in the program is on a
voluntary basis.

Individuals that lease IFQ from the
Adak CQE would generally be subject to
the same recordkeeping and reporting
requirements as are individuals who
hold QS. The primary recordkeeping
and reporting requirements beyond
those required for individual QS
holders, as discussed above, are the
responsibility of the Adak CQE, which
would be listed as the QS holder. These
requirements are necessary under the
preferred alternative to monitor how QS
held by the Adak CQE is being used
among eligible harvesters and to collect
information necessary to evaluate the
program.

No new requirements for
recordkeeping and reporting were
identified for Action 2 of the proposed
rule to relax the current restrictions on
vessel length associated with D share
QS. Implementation of the proposed
rule would not change the overall
reporting structure and recordkeeping
requirements of the vessels in the IFQ
fisheries.

Duplicate, Overlapping, or Conflicting
Federal Rules

No federal rules that might duplicate,
overlap, or conflict with these proposed
actions have been identified.

Description of Significant Alternatives

The alternatives under consideration
for Action 1 are provided in section 2.2
of the RIR (see ADDRESSES). Alternative
1 is the no action alternative, and
Alternative 2 would allow an eligible
non-profit entity representing an eligible
community in Area 4B to hold
commercial Area 4B halibut and
Aleutian Islands sablefish QS for lease
to and use by community residents.
Although the analysis identifies two
primary alternatives, the second
alternative contains seven elements and
multiple options within each element
that effectively operate as separate
alternatives. Thus, the Council was able
to specify options within each of the
elements under Alternative 2
independent of each other. These
elements and options effectively
provided the Council with hundreds of
different possible combinations, or
“alternatives” from which to select a
preferred alternative at final action. The
Council therefore identified a wide
range of elements to be analyzed that
would meet the stated objective of this
action, while minimizing, to the extent
practicable, any adverse impacts on
small entities. For a complete treatment

of each of these competing elements,
options, and suboptions, refer to section
2.6 of the RIR prepared for Action 1 (see
ADDRESSES). The comprehensive
economic analysis of all of the elements
and options under consideration in
Alternative 2 is provided in section
2.6.2 of the RIR.

The alternatives under consideration
for Action 2 are provided in section 1.7
of the RIR for Action 2 (see ADDRESSES).
Alternative 1, the no action or status
quo alternative, would continue to
require holders of Area 4B D share QS
to harvest the resulting IFQ from vessels
35 feet or less in length. Alternative 2,
the Council’s preferred alternative,
would remove the category D vessel size
restriction for Area 4B halibut QS. This
would allow holders of such QS to
harvest the resulting IFQ on larger
vessels up to 60 feet in LOA.

NOAA Fisheries is not aware of any
alternatives, in addition to the
alternatives considered in this proposed
rule, that would more effectively meet
these RFA criteria.

Impacts on Directly Regulated Small
Entities

Since participation in the CQE
Program is completely voluntary, Action
1 of this proposed rule is not expected
to result in adverse impacts on directly
regulated small entities. NMFS expects
that there will be some redistribution of
halibut and sablefish QS under the
proposed action, because it is intended
to have distributional effects among QS
holders by promoting the transfer of a
limited amount of QS from persons
(which may include corporations) to the
CQE. The maximum amount of QS that
could be purchased by a CQE would be
15 percent of the regulatory Area 4B
halibut QS and 15 percent of the
Aleutian Islands sablefish QS (Area 4B
coincides with the Aleutian Islands).
Overall, individuals residing in
communities other than Adak, AK, will
still realize the majority of the benefit
from Aleutian Islands sablefish QS, but
more of the revenues will be retained in
the community of Adak than are
currently, and less in the larger, more
accessible communities, or in
communities outside of Alaska, where
other Aleutian Islands sablefish and
Area 4B halibut QS holders reside.

Under Action 1, a non-profit
organization representing Adak would
be allowed to purchase catcher vessel
QS for annual lease to, and use by,
fishery participants that could benefit
the community. The effect of this action
on Adak will depend on the willingness
and ability of the Adak CQE to purchase
Area 4B halibut QS and Aleutian
Islands sablefish QS. Benefits from
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increased QS holdings could include
lower costs to participate in fisheries
and help maintain access to and
participation in the IFQ fisheries. The
distribution of these benefits is
regulated in part by the requirement that
each fishery participant would be
limited to leasing a maximum of 50,000
pounds of each species of IFQ on an
annual basis inclusive of privately held
IFQ. In addition, each vessel would be
limited to using a maximum of 50,000
pounds of each species of IFQ derived
from CQE QS on board annually. The
combination of these requirements
limits the benefits any one fishery
participant may gain from the use of
CQE-held QS.

The proposed action may also
promote efficient utilization of fishery
resources by providing an opportunity
for additional halibut and sablefish total
allowable catch allocated to Area 4B
and the Aleutian Islands to be
harvested. Amendment 102 is intended
to comply with the objectives of
National Standard 8 by facilitating long-
term access to and participation in the
commercial halibut and sablefish
fisheries by residents of small, remote,
coastal communities in the Aleutian
Islands.

All available evidence suggests that
by the voluntary nature of the CQE
Program and the proposed provisions
themselves, there is no potential for
proposed Action 1 to impose significant
adverse economic impacts on a
substantial number of small entities.

Under Action 2 of the proposed rule,
retention of the no action or status quo
alternative would impose adverse
economic impacts on directly regulated
small entities. Under the status quo, as
described in detail in section 1.7 of the
RIR (see ADDRESSES), D share QS holders
(all of whom are assumed to be small
entities) must fish their quota from boats
35 feet or less in LOA. This requirement
puts these entities at some physical and
economic risk, owing to the remoteness
and severity of weather and sea
conditions under which they operate.

Alternative 2, the Council’s preferred
alternative, seeks to mitigate these
adverse economic and operational
impacts on directly regulated small
entities. It does so by removing the
category D vessel-size restriction for
Area 4B halibut QS; thus, allowing
harvest of the resulting IFQ from vessels
better suited to the extremes of this
region. By allowing these entities to
harvest IFQ derived from D share QS on
larger vessels, the action recognizes the
unique needs of, and burdens imposed
upon, directly regulated small entities
in Area 4B, and makes accommodation
for these limitations. On the basis of the

foregoing analysis, the proposed
alternative (relative to the status quo)
appears to be the least burdensome for
directly regulated small entities, among
all available alternatives.

Collection-of-Information Requirements

This proposed rule contains a
collection-of-information requirement
subject to review and approval by the
Office of Management and Budget
(OMB) under the Paperwork Reduction
Act (PRA). The collections are listed
below by OMB control number.

OMB Control Number 0648—-0272

Public reporting burden is estimated
to average per response two hours for
the Application for Eligibility to Receive

QS/IFQ.
OMB Control Number 0648—-0665

Public reporting burden is estimated
to average per response two hours for an
Application for Transfer of QS to or
from a Community Quota Entity (CQE)
and two hours for an Application for a
CQE to transfer IFQ to or from an
eligible community resident or non-
resident.

These estimates include the time for
reviewing instructions, searching
existing data sources, gathering and
maintaining the data needed, and
completing and reviewing the collection
of information.

Public comment is sought regarding:
Whether this proposed collection of
information is necessary for the proper
performance of the functions of the
agency, including whether the
information shall have practical utility;
the accuracy of the burden estimate;
ways to enhance the quality, utility, and
clarity of the information to be
collected; and ways to minimize the
burden of the collection of information,
including through the use of automated
collection techniques or other forms of
information technology.

Send comments on these or any other
aspects of the collection of information
to NMFS at the ADDRESSES above, and
email to OIRA_Submission@
omb.eop.gov, or fax to (202) 395-7285.

Notwithstanding any other provision
of the law, no person is required to
respond to, nor shall any person be
subject to a penalty for failure to comply
with, a collection of information subject
to the requirements of the PRA, unless
that collection of information displays a
currently valid OMB control number.

List of Subjects in 50 CFR Part 679

Alaska, Fisheries, Reporting and
recordkeeping requirements.

Dated: November 5, 2013.
Samuel D. Rauch III,
Deputy Assistant Administrator for
Regulatory Programs, performing the
functions and duties of the Assistant
Administrator for Fisheries, National Marine
Fisheries Service.

For the reasons set out in the
preamble, NMFS proposes to amend 50
CFR part 679 as follows:

PART 679—FISHERIES OF THE
EXCLUSIVE ECONOMIC ZONE OFF
ALASKA

m 1. The authority citation for 679
continues to read as follows:

Authority: 16 U.S.C. 773 et seq.; 1801 et
seq.; 3631 et seq.; Pub. L. 108—447.
m2.In§679.2,

m a. Under the definition for
“Community quota entity”’, revise the
introductory text, paragraph (3) and add
paragraph (4) and;

m b. Under the definition for “Eligible
community”, revise the introductory
text, paragraph (2) introductory text and
add paragraph (3) and;

m c. Under the definition for “Eligible
community resident”, revise paragraph
(3)

The revisions and additions read as
follows:

§679.2 Definitions.

* * * * *

Community quota entity (CQE) (for
purposes of the IFQ Program) means a
non-profit organization that:

* * * * *

(3) Has been approved by the Regional
Administrator to obtain by transfer and
hold QS, and to lease IFQ resulting from
the QS on behalf of an eligible
community; and

(4) Must be the Adak Community
Entity as defined at § 680.2 if that non-
profit organization represents the
eligible community of Adak, AK.

* * * * *

Eligible community means:
* * * * *

(2) For purposes of the IFQ program
in the GOA, a community that is listed
in Table 21 to this part, and that:

* * * * *

(3) For purposes of the IFQ program
in the Aleutian Islands subarea, a
community that is listed in Table 21 to
this part, and that:

(i) Is a municipality or census
designated place, as defined in the 2000
United States Census, located on the
Aleutian Islands subarea coast of the
North Pacific Ocean;

(ii) Is not an entity identified as
eligible for the CDQ Program under 16
U.S.C. 1855(i)(1)(D);
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(iii) Has a population of not less than
20 and not more than 1,500 persons
based on the 2000 United States Census;

(iv) Has had a resident of that
community with at least one
commercial landing of halibut or
sablefish made during the period from
1980 through 2000, as documented by
the State of Alaska Commercial
Fisheries Entry Commission; and

(v) Is not accessible by road to a
community larger than 1,500 persons
based on the 2000 United States Census.

* * * * *

Eligible community resident means,
for purposes of the IFQ Program, any

individual who:
* * * * *

(3) Is an IFQ crew member only if that
person is receiving halibut or sablefish
IFQ that is derived from QS held by a
CQE on behalf of an eligible community
in the GOA.

* * * * *

m 3.In §679.5, revise paragraphs
(0(5)(v)(B), (C), (E), and (J) to read as
follows:

§679.5 Recordkeeping and reporting
(R&R).

B) A description of the process used
by the CQE to solicit applications from
eligible community residents and non-
residents to use IFQ that is derived from
QS that the CQE is holding on behalf of
the eligible community;

(C) The total number of eligible
community residents and non-residents
who applied to use IFQ derived from QS
held by the CQE;

* * * * *

(E) A detailed description of the
criteria used by the CQE to distribute
IFQ among eligible community
residents and non-residents who
applied to use IFQ held by the CQE;

* * * * *

(J) For each community whose eligible
community residents and non-residents
landed IFQ derived from QS held by the
CQE, provide any payments made to the
CQE for use of the IFQ.

m 4.In §679.41, revise paragraphs
(d)(6)(), (g)(6), and (1)(3)(iv) to read as

follows:

§679.41 Transfer of quota shares and IFQ.

* * * * *

(d) * ok %

(6) * * %

(i) Fewer than 150 days of experience
working as an IFQ crew member, unless
that person attests in the Application for

Eligibility that he or she is an eligible
community resident of Adak, AK, who
will receive only halibut IFQ in
regulatory area 4B or sablefish IFQ in
the regulatory area of the Aleutian
Islands subarea that is derived from QS
held by a CQE on behalf of Adak, AK.

(]***

(6) IFQ derived from QS held by a
CQE on behalf of an eligible community:
(i) In the GOA may be used only by
an eligible community resident of that

community.

(ii) In the Aleutian Islands subarea
may be used by any person who has
received an approved Application for
Eligibility as described in paragraph (d)
of this section prior to [DATE FIVE
YEARS AFTER THE EFFECTIVE DATE
OF FINAL RULE] and only by an eligible
community resident of Adak, AK, after
[DATE FIVE YEARS AFTER THE
EFFECTIVE DATE OF FINAL RULE].

* * * * *

m* = *

(3) * *x *

(iv) A statement describing the
procedures that will be used to
determine the distribution of IFQ to
eligible community residents and non-
residents of the community represented
by that CQE, including:

(A) Procedures used to solicit requests
from eligible community residents and
non-residents to lease IFQ; and

(B) Criteria used to determine the
distribution of IFQ leases among
qualified community residents and non-
residents and the relative weighting of
those criteria.

* * * * *

m5.In§679.42,

m a. Revise paragraphs (a)(2)(iii),
(a)(2)(iv), (e)(1), (e)(3), (e)(4), (e)(6),
(e)(8), (f)(1) introductory text, (£)(3),
(f)(5), and (f)(7), and

m b. Add paragraphs (e)(9) and (f)(2)(iii)
to read as follows:

§679.42 Limitations on use of QS and IFQ.

(a] R

(2) * % %

(iii) IFQ derived from QS held by a
CQE may be used to harvest IFQ species
from a vessel of any length, with the
exception of IFQ) derived from QS in
IFQ regulatory areas 3A and 4B that are
assigned to vessel category D.

(iv) In IFQ regulatory areas 3B, 4B,
and 4G, category D QS and associated
IFQ authorizes an IFQ permit holder to
harvest IFQ halibut on a vessel less than
or equal to 60 ft (18.3 m) LOA.

(e] * *x %
(1) No person other than a CQE
representing the community of Adak,

AK, individually or collectively, may
use more than 3,229,721 units of
sablefish QS, except if the amount of a
person’s initial allocation of sablefish
QS is greater than 3,229,721 units, in
which case that person may not use
more than the amount of the initial

allocation.
* * * * *

(3) No CQE may hold sablefish QS in
the IFQ regulatory area of the Bering Sea
subarea.

(4) No CQE may hold more than:

(i) 3,229,721 units of sablefish QS on
behalf of any single eligible community
in the GOA; or

(ii) 4,789,874 units of sablefish QS on
behalf of any single eligible community

in the Aleutian Islands subarea.
* * * * *

(6) In the aggregate, all CQEs are
limited to holding a maximum of:

(i) 21 percent of the total QS in each
regulatory area specified in
§679.41(e)(2)(i) through (e)(2)(iv) of this
part for sablefish.

(ii) 15 percent of the total QS
specified in § 679.41(e)(2)(v) of this part
for sablefish.

* * * * *

(8) A CQE receiving category B or C
sablefish QS through transfer and
representing an eligible community:

(i) In the GOA may lease the IFQQ
resulting from that QS only to an
eligible community resident of the
eligible community on whose behalf the
QS is held; and

(ii) In the Aleutian Islands subarea
may lease the IFQ resulting from that
QS to any person who has received an
approved Application for Eligibility as
described in paragraph (d) of this
section prior to [DATE FIVE YEARS
AFTER THE EFFECTIVE DATE OF
FINAL RULE] and only to an eligible
community resident of Adak, AK, after
[ DATE FIVE YEARS AFTER THE
EFFECTIVE DATE OF FINAL RULE].

(9) A CQE representing an eligible
community in the Aleutian Islands
subarea may receive by transfer or use
sablefish QS only in the Aleutian
Islands subarea.

(f) * % %

(1) Unless the amount in excess of the
following limits was received in the
initial allocation of halibut QS, no
person other than a CQE representing
the community of Adak, AK,
individually or collectively, may use
more than:

(2) * % %
(iii) IFQ regulatory area 4B. 1,392,716
units of halibut QS.
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(3) No CQE may hold halibut QS in
the IFQ regulatory areas 4A, 4C, 4D, and
4E.

* * * * *

(5) In the aggregate, all CQEs are
limited to holding a maximum of:

(i) 21 percent of the total QS in each
regulatory area specified in
§679.41(e)(3)(i) through (e)(3)(iii) of this
part for halibut.

(ii) 15 percent of the total QS
specified in § 679.41(e)(3)(v) of this part

(7) A CQE receiving category B, C, or
D halibut QS through transfer:

(i) In an IFQ regulatory area specified
in §679.41(e)(3)(i) through (e)(3)(iii) of
this part may lease the IFQQ resulting
from that QS only to an eligible
community resident of the eligible
community represented by the CQE.

(ii) In IFQ regulatory area 4B may
lease the IFQ resulting from that QS to

any person who has received an
approved Application for Eligibility as
described in paragraph (d) of this
section prior to [DATE FIVE YEARS
AFTER THE EFFECTIVE DATE OF
FINAL RULE] and only to an eligible
community resident of Adak, AK, after
[DATE FIVE YEARS AFTER THE
EFFECTIVE DATE OF FINAL RULE].

* * * * *

m 6. Revise Table 21 to part 679 to read
as follows:
BILLING CODE 3510-22-P
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Table 21 to Part 679 — Eligible communities, Halibut IFQ Regulatory Area Location,

Community Governing Body that Recommends the CQE, and the Fishing Programs and

Associated Areas where a CQE Representing an Eligible Community may be Permitted to

Participate.
. Maximum number
Maximum .
of Pacific cod
Halibut . . mmber of endorsed non-trawl
. May hold halibut QS in May hold sablefish CHPs that .
IFQ Community 4 ; groundfish licenses
. . halibut IFQ regulatory QS in sablefish IFQ | may be held
Eligible regulatory governing reoulatory arcas in halibut that may be
GOA or Al area in body that & Y IFQ assigned in the
community | which the recommends reculator GOA groundfish
community the CQE g Y regulatory area
is located Area | Area | Area | Area C(i,nih\;\/\:(/(}, Al Area | Area | Central | Western
2C 3A 3B 4B (All GOA) 2C 3A GOA GOA
Adak 4B City of Adak X X
. City of
Akhiok 3A Akhiok. X X X 7 2
Angoon 2¢ City of X | X X 4
Angoon.
Chenega 3A Cbenega IRA % X X 7 5
Bay Village.
- City of -
Chignik 3B Chignik. X X X 3
Chignik
Chignik Lagoon
Lagoon 3B Village X X X 4
Council.
" Chignik Lake
Chignik 3B Traditional X | X X 2
Lake .
Council.
City of
Coffman 2 Coffiman X | X X 4
Cove g
Cove.
Cold Bay 3B City of Cold X 2
Bay.
Craig 2C City of Craig. X
Edna Bay
Edna Bay 2C Community X X X 4
Association.
Elfin Cove 20 Community of
Elfin Cove.
Game Creek 2C N/A. 4
Gustavus
Gustavus 2C Community X X X
Association,
Halibut 3A N/A. X | X X 7 2
Cove
Hollis
Hollis 2C Community X X X 4
Council.
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Maximum Maximum number
. of Pacific cod
Halibut . . number of endorsed non-trawl
FQ Community May hold halibut QS in May hold sablefish CHPs that roundfish licenses
.. . halibut IFQ regulatory QS in sablefish IFQ | may be held &

Eligible regulatory governing regulatory arcas in halibut that may be
GOA or Al area in body that assigned in the
community | which the recommends e 3;;30 GOA groundfish

cpmmunity the CQE i & Yy rcgulatory arca
is located Arca | Arca | Arca | Arca CGa’nzF\'}v,\gG’ Al Arca | Arca | Central | Western
2C 3A 3B 4B (All GOA) : 2C 3A GOA GOA
Hoonah 2C City of X | X X 4
Hoonah.
City of
o)
Hydaburg 2C Hydaburg, X X X 4
Ivanof Bay
Ivanof Bay 3B Village X X X 2
Coungcil.
Kake 2C City of Kake. X X X 4
Native Village
Karluk 3A of Karluk. X X X 7 2
Kasaan 2C City of X X X 4
Kasaan.
King Cove 3B City of King X | X X 9
Cove.
City of
Klawock 2C Klawock. X X X 4
Larsen Bay 3A g:; of Larsen X | X X 7 2
Metlakatia
Metlakatla 2C Indian X X X 4
Village.
Meyers
Chuck 2C N/A. X X X 4
Nanwalek
Nanwalek 3A IRA Council. X X X 7 2
Naukati Bay 2C E‘i“ka“ Bay, | x| x 